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CONNITTEE ON NATURAL RESOURCES
February 8, 2 006

L B 1097 , 1 0 3 1 , 116 1
Confirmation Hearing

The Committee on Natural R e sources me t at 1 :30 p.m. on
February 8, 20 06, in Roo m 1525 o f the State Capit ol,
Lincoln, Nebraska, for the purpose of conducting a public
hearing regarding the co nfirmation o f a guber natorial
appointment, and LB 1097, LB 1031, and LB 1161. Senators
present: Ed Schrock, C hairperson; Elaine S tuhr, V xce
Chairperson; Carol Hudkins; Gail Kopplin; Bob Kremer; LeRoy
Louden; Vickie NcDonald; and Adrian Smith. Senators absent:
None.

SENATOR SCHROCK: Good afternoon. For the
is Ed Schrock. I chair the Legislature's

committee. To my far r ight is Senator
Ellsworth; that's out in, what do you call
edge of the Sandhills?

SENATOR LOUDEN: About right.

S ENATOR SCHROCK: An d he is getting close to Alliance. Nex t
to him is Senator Kopplin from Gretna. Senator Hudkins is
not here; she may be introducing a bill in another committee
or she probably will show up later. S enator Hudkins is from
Nalcolm. Next to me is Jody Gittins; Jody is the c ommittee
counsel. To my immediate left should be Senator Stuhr; she
is Chair of the Retirement Committee, and they met over the
noonhour, so s he may be grabbing lunch. Nex t to Senator
Stuhr's seat is Senator V ickie Nc Donald; Vi ckie is from
St. Paul, Nebraska. Senator Kremer is also absent but he
probably will show up; Senator Kremer zs from Aurora. And
at the en d is Senator Smith from Gering. Next to Senator
Smith is o ur sub stitute committee c lerk t oday, K endra
Papenhausen; she is the committee clerk for the Business and
Labor Committee. And if that name sounds familiar, her
brother is our page, and Narcus is a sophomore at UNL and he
is in elementary education. So we' ve got a family r eunion
going on he re this afternoon. Just some instructions: If
you have a cell phone, please silence it or if you hav e a
pager or something that makes a noise. We do forgive people
that make mi stakes. If you wash to testify on a bill and
the bill is in the process of being heard, p lease com e to
the front of the room and have your sign-in sheet failed out

r ecord , my name
N atura l R e s o u r c e s
members of the

LeRoy Louden f r om
it, the we stern

Committee. I would like to introduce the
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ahead of time . If f o r some reason or another you, at the
spur of t he mom ent, d ecide to tes tify, please fill the
sign-xn sheet before you leave. If you would like to leave
written t estimony but don't want to testify, give it to the
page. If you would like a drink of water as you are
testifying, ask t h e page. I think that pretty well covers
most things. No vocal display of support or opposition to a
bill; it's not that big a group today. I have a meeting in
Sutton tonight a t 6 p.m. I w ould like to get done in time
to an Exec Session, so if you are a proponent of a bill and
you take too much tame, that's just that much less time we
have to advance your bill, should we look favorably on it.
If you a re an opponent of the bill, you might want to take
all day. But you know, a lot of committee chairs h ave a
light system, and after three minutes they turn the light
onto yellow and then it's red. If you talk too long, I will
stop you and we will move on, and I don't normally say this,
but this afternoon I will tell you, all things considered, I
would rather be fishing, but we' re here today t o do the
state's business. So with that, we have a confirmation
hearing to start the afternoon p roceedings. I w ill be
leaving to present t e stimony on two bills in the Revenue
Committee. At that time I will turn the proceedings over to
S enator Stuhr, and if she has to leave she' ll turn it ove r
to somebody e lse, so thank you. Wit h that, we have Rod
Gangwxsh who is another appointment t o the Env ironmental
Quality Council. Rod, we' ve had some pretty good candidates
for those p ositions. Do you live up to the standard that
we' ve been getting lately?

ROD GANGWISH: I ' l l t r y t o .

SENATOR SCHROCK: All right. Just tell us s omething about
yourself and wh y yo u wo uld like to serve, and are you
reappointment or a new appointment?

ROD GANGWISH: I 'm a new appointment.

SENATOR SCHROCK: Ok ay .

CO FIRNATIO HE AR I G 0
ROD GA GWISH TO THE

E IRO NE TAL UA L ITY COU CIL
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ROD GANGWISH: S enator Schrock and members of the committee,
my name is Rod Gangwish. I'm from Shelton, Nebraska.

SENATOR SCHROCK: R od, you need to spell your name.

ROD GANGWISH: ( Exhib i t I ) I t ' s Rod , R- o - d G- a- n - g - w - i - s - h ,
and again, f rom Shelton, Nebraska. I understand that they
have forwarded you some personal information s o I'm not
going to go into any of that. By way of background, I am a
farmer. I farm there at Shelton with my s on , Jo hn, in a
family farming operation. We farm about 2,000 acres and we
grow. . . most of our corn is seed corn and w e do grow som e
commercial corn a nd soy beans in about a 50-50 rotation.
I' ve been involved agricultural organizations throughout my
life and I am representing the crop production slot, the way
I understand it, on the Environmental Quality Council. I
have an interest i n nat ural r esources and water and
environment, et cetera, and I wou ld hop e to bring that
perspective to the council. I would like you to know that I
h ave no agenda. I don't come to this appointment with a n y
axe to grind other than to represent production agriculture.
And if I'm co nfirmed, I wo uld pledge t o re present my
constituents, those folks who are in crop production on the
council. And I' ll just leave it at and answer any questions
if you have them.

SENATOR SCHROCK: Wh i c h p os i t i on do y ou f i l l , Rod ?

ROD GANGWISH:
c ounc i l .

SENATOR SCHROCK: Are there questions fo r Ro d? Senator
S tuhr .

SENATOR STUHR : Yes . Thank you for coming today. And I
hear congratulations are in ord er. Aren ' t you a new
g rand f a t h e r ?

ROD GANGWISH: Thank you very much.

SENATOR STUHR: So congratulations.

ROD GANGWISH: S he's a week old yesterday.

SENATOR S T UHR: A l l right. Th a t's very good because we had

I fill the crop production position on the
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John, I believe, as a page, so thank you.

ROD GANGWISH: H e's a proud father.

SENATOR STUHR: Well, good. Very good. Wh at do you see as
a challenge that you might be facing as a new member on th e
Environmental Council?

ROD GANGWISH: $ suppose one of the challenges that I face
is to be able to come up to speed on th e issues t hat are
brought to the council, and I guess it wou ld be the
decxsxons that I would have a vote on, and they' re quite
broad and yet many ' imes quite specific. And some of those
things I' ve heard a little bit about, but I don't know very
much about, and so I' ve already been to a meeting and had to
do some reading and make some phone calls to try and figure
out what was going on. So I guess on the surface that's one
of my challenges.

SENATOR STUHR: All right. W e ll, thank you. T hank you very
much for your willingness to serve.

SENATOR SCHROCK: It br ings a n ew mea ning to pro duction
agriculture when you have a gran dchild just a week old,
r i g h t ?

ROD GANGWISH: ( Laugh ) Yes , i t d oe s .

SENATOR SCHROCK: S enator Smith.

SENATOR SMITH: Hz , Rod. T h anks for your service. When we
l ook at environmental issues, especially relating t o
livestock production, would you favor more of a s i zed-based
or rxsk-based a pproach in terms of regulating livestock
waste ?

ROD GANGWISH: I suppose there's a mix t h ere . Certainly,
size cr eates iss ues with things that have to be complied
w ith. And that, I suppose, translates into r isk if ther e
are any krnds of violations. And I guess if I were to give
my bias, zt would be to have less kinds of regulations not
to znfrxnge on ris ks, but less regulations to the smaller
producers because xt seems that we' re driving everything big
and xt has to be big because it's expensive, and in order to
afford the expense, you' ve got to divide that expense ove r
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more animals. And I'm not sure that's the right message
that we should be sending. I'm not sure it's the right or
the best approach for livestock production in our sta te.
But that's the answer to my question, I guess.

SENATOR SMITH: Sur e. Do y ou see any areas of regulation
where the state should be more restricting than t he EPA ,
just off the top of your head?

ROD GANGWISH: No , I really don' t.

SENATOR SMITH: O k ay. Okay, thank you.

SENATOR SCHROCK: O ther questions? R od, if memory serves me
correctly, I'm...by the wa y, Rod is past president of the

the national level, and served us well in Washington. But
if my memory serves me correctly, I sold you your first Corn
Grower membership.

ROD GANGWISH: ( Laugh ) I t h i n k t h at mi gh t b e r i gh t , y es .

SENATOR SCHROCK: Just look at the tro uble I can caus e
people. Wel l, thank you for your service and thank you for
being with us today.

ROD GANGWISH: Thank you.

SENATOR SCHROCK: Do we have people who would testify in a
proponent capacity for Rod Gangwish's confirmation? We have
a letter from, a surprise from Craig Head from the Nebraska
Farm Bureau that is recommending that we look favorably upon
your appointment. Tha t didn't get passed out , d i d it.
(Exhibit 2) Are there pe ople wh o would te stify i n an
opponent capacity? Is there neutral testimony? If not,
that will close the hearing on Rod Gangwish's appointment to
the Environmental Quality Council, and we will move to the
bills at hand.

National Corn Growers Association -not in the state bu t on

LB 109 7

JODY GITTINS: Good afternoon, Chairman Schrock, members of
the Natural R e sources Committee. My name is Jody Gittins,
J -o - d - y G-i - t - t - i - n - " . I ' m committee counsel fo r the
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Natural Resources C ommittee, introducing LB 1097 on behalf
of Senator Schi ock. LB 1 097 is a simple bill. It creates
the Storm Water Management Plan Program, which is to be a
grant progra m admin istered by the Department of
Environmental Qual)ty. Cities that a re req uired by the
federal go vernment to develop storm water plans under the
National Pollutant Discharge Elimination System, oth erwise
known as the NPDFS system, are eligible to apply for grants.
The g rant am o unt , in p a rt , is t o be based on the city' s
popu l a t i on . Th at ' s ) t .

SENATOR SCHROCK: Tha n k you, Jody. Are ther e que stions?
Senator Smith.

SENATOR SMITH: The grant amount, you said, is, in part, to
be based on a city's population.

JODY GITTINS) Ye s , Senator.

SENATOR SMITH: I s that the best. . .I mean, I'm assuming you
believe that to be the best factor to consider.

JODY G ITTINS) It 's just one of the factors that should be
c onsidered. The department will develop the criteria f o r
e l i g i b i l i t y f o r t h e g r ant s . The t wo c r i t e r i a ar e , on e , t h at
you have t o be under th e re quirement by t he fe deral
government to get a National Pollutant Discharge Elimination
S ystem permit. And the amount of that grant, in part, c an
be based on population, as well as need and other factors.
Those other factors would be determined b y the EQC, the
Environmental Quality Council, a s to how the y want the
department to adm inister the program. So they could
consider other factors, but that would be one of the factors
that they would have to consider because that's in the law.

SENATOR SMITH: Um-hum. Okay, thank you.

. )nDY GITT IN S Um- I) u m .

l )I',NATE)R .'C)IR))CV: Se ))a t o r S t u l' ) i ' .

SENATOR STUHR; E xactly, is this money...as I understand, it
l ook s l i k e i t i s t o b e a g r ant f r om $5 mi l l i on t o
$ 10 m i l l i on pe r y ear ?
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JODY GITTINS: Y es, Senator.

S ENATOR STUHR: A n d w h e r e f r om ?

JODY GITTINS: F rom the General Fund.

SENATOR STUHR: From the General Fund.

J ODY GITTINS: Y es .

SENATOR STUHR: O k ay . I knew it had to come from somewhere.
( Laugh) O k ay , t h a n k you .

J ODY GITT I N S : ( Laugh) Y e s , Se n a t o r .

SENATOR S C HROCK : Oth er questions? If I may shed a little
l ight, I believe the cities cannot participate u n less the y
have a program in place. So this would preclude almost...so
x t wou l d n ot go t o sma l l e r communi t i es .

JODY G ITTINS: Only i f they were required to get an NPDES
permit and been working on their program.

SENATOR SCHROCK: Y e ah. Ty p ically speaking, cities of 5,000
or less probably would not have a plan xn place.

JODY GITTINS: T hat's right.

SENATOR SCHROCK: And xt might even be higher th a n that .
But the cities we' re talking about generally would be places
like Kearney, Lexington, Omaha, Lincoln. S enator Smith.

SENATOR SMITH: So how many NPDES have been issued?

JODY GITTINS: H ave been issued?

SENATOR SMITH: Well, I me an, are required. Have any of
them. ..are any of them required yet?

JODY GITTINS: Y es .

SENATOR SMITH: A l l o f t hem?

JODY GITTINS: I 'm not sure how many. I believe t h ere are
at least 17 cxties that have been required to at least get a



Tiansci-ipt Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1097Committee on Natural Resources
Februar y 8 , 2006
Page 8

program started. I believe that..
.I'd rather not say, but

people who fo llow me from the city of Lincoln and the city
of Omaha can tell you about the status of their permit. I
believe there are others here from smaller communities that
will also identify for you, and the department i s here to
answer questions. And , I'm sor ry, I don 't have that
information for you.

SENATOR SMITH: O kay . T ha t's fine.

SENATOR SCHROCK: Other questions? Thank you , Jody .

Proponent testimony~

NICOLE FLECK-TOOZE: (Exhibit 3) I have som e written
testimony also.

S ENATOR SCHROCK: Marcus, why don't you bring that ove r
here. That works for everybody but LeRoy. He's going to
h ave t o t ur n h i s head .

NICOLE FLECK-TOOZE: Goo d afternoon, Senator S chrock a nd
members of t h e committee. My n ame is Nicole Fleck-Tooze,
N-i-c-o-1-e F-l-e-c-k, hyphen, T-o-o-z-e, with th e Lin coln
Public Works and Utilities Department, and I'm representing
the city of Lincoln. I' ve provided a let ter from Mayor
Coleen Seng, e xpressing Lincoln's support for LB 1097 and
the creation of a Storm Water Management Plan program a s a
grant program admi nistered by the Depar tment of
Environmental Quality. Pas sage of t his bi ll wo uld gi ve
communities another funding source to assist in implementing
f edera l l aw requirements. We' ve heard a lot of discussion
recently about the funding needs to address water issues in
r.ural Nebraska. We are here to speak to you about t h e u r b an
water issues, which w e feel are no less significant. The
presentation board and the map we ' ve provided show the

r equirements for storm water management programs, and tw o
additional cities u nder consideration. We h ave estimated
the near-term s t atewide c o sts f or storm water quality
programs at about $24 million annually, and Lincoln's costs
represent over $6 million of that total. But when we loo k
at the real st atewide needs, w hich in clude all of the
related flooding and storm water issues that our urban areas
are facing, near-tei.m costs approach $32 million. The storm
water fee enabling legislation proposed in LB 102 is also

20 cities and fo u r counties across Nebraska which now have
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LB 1097

central to ad dressing these cr itical urban water issues.
Without a storm water fee system, a disproportionate share
of the costs will be borne by homeowners through p roperty
taxes. You can see this in the graphics on the presentation
board and on the back of the map hand out where we' ve
provided an estimate for Lincoln to show what happens w hen
the full burden for funding this program comes from property
tax versus a fee, where the costs are based on the impact of
each pr operty t o t h e storm water system. The grant program
proposed by LB 1097 has the potential to pr ovide funding
that is critical t o the imp lementation o f the federal
mandate. If enab ling legislation is pa ssed t o allow
storm water fees, LB 1097 also h a s the potential to be a
source of funding to offset fees for the public sector, with
a key area being state properties and local public schools.
U nder a storm water fe e system, w e would ex pect t h e
statewide cost for state properties and for local pu blic
s chool s t o b e abou t $2.3 million, again b ased on those
near-term cost estimates. I would like to than k the
committee for the opportunity to comment this afternoon and
also to thank Senator Schrock for taking the initiative to
introduce this legislation, and we would urge the committee
to advance this legislation to assist Nebraska's communities
in addressing this very important clean water issue.

SENATOR SCHROCK: Thank you, Nicole. Are there guestions?
Senator Smith.

SENATOR SMITH: Thank yo u for your testimony. Now , the
reason why this isn't coming out o f property t ax , or at
least traditional property tax, is what?

NICOLE FLECK-TOOZE: W e ll, first of all, I think nobody has
in place at this point a system that is set up for property
taxes to cover the dollar amounts that we' re talking about.

SENATOR SMITH: So there's not enough money?

NICOLE FLECK-TOOZE: There's not enough money.

S ENATOR SMITH: O ka y .

NICOLE FLECK-TOOZE: So that is one factor, and then another
factor is looking at if you ultimately end up having to
increase property taxes to cover these costs, s hould th o se
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costs really be borne b y all of the taxpayers paying for
their residential properties or should it be more equitably
distributed based on the impact o f ea c h property t o the
storm water system.

SENATOR SMITH: Okay, so who would you say would be the most
likely offender, so to speak? I shou l dn ' t say
o ffende r . . .the most li kely susp ects in causin g the
storm water runoff issues?

NICOLE FLECK-TOOZE: We ll , it's going to vary because not
every category of land use would necessarily have the same
impact in terms of run off . For exam ple, the downtown
businesses which ar e built up in the sky ver sus out
laterally are going to ha ve mu ch less in terms of their
impact of runoff. But cert ainly s ome of the more
traditional approaches to parkin g areas and lar ger
impervious surface areas have a greater amount of impact.

SENATOR SMITH: So we ' re talking scho ols, churches,
h osp i t a l s .

NICOLE FLECK-TOOZE: Those certainly can be, although as you
look at the alternative approaches that are taken today, you
can have a lot less impact than I think historically some of
those land uses hav e had. But , yes, large parking lots
certainly can be a contributor.

SENATOR SMITH: W e ll, just a large roof, basically.

NICOLE FLECK-TOOZE: L arge rooftop, also.

SENATOR SMITH: And whi c h would be hosp itals, s chools,
churches, that are typically tax exempt, right?

NICOLE FLECK-TOOZE: Certainly, t h ose can be, as well as
other businesses that, in terms of parking areas, s ome of
the business uses are also going to have those large parking
areas -shopping mails, those types of things.

SENATOR SMITH: Oka y. A n d so that the property taxes that
perhaps SouthPointe mall is paying now is not covering the
problems they' re creating, is that what I hear you saying?

NICOLE FLECK-TOOZF,: Yeah, yeah. T h at's exactly right. A nd
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I think one of the things that we' re trying to point out is
that we re cognize that there may be a need to offset fees
for some of those tax ex empt, certainly for th e sta te
properties, the local public schools. We' ve heard a lot of
concern about how this issue might impact them, and I think
that's where we ' re looking to sol utions l ike po ssibly
LB 1097 to try to offset the costs for some of those fees.

SENATOR SMITH: G eneral Fund.

N ICOLE FLECK-TOOZE: Y e s .

SENATOR SMITH: So it's not really an effort t o atta ch to
the party causing the r unoff, like p erhaps last year' s
LB 102. Do I hear you saying that?

NICOLE FLECK-TOOZE: W e ll, I guess what I'm trying to say 1s
that we are still very much in favor of LB 102. And if t h at
legislation passes and these 22 communities move forward
with a fee-based system, we recognize that there should be
some state f unding p rovided for relief for, at a minimum,
the state agencies, the local public schools, some of those
public entities not paying property tax today.

SENATOR SMITH: So , roughly, do you know how much property
tax SouthPointe mall pays, just roughly?

N ICOLE FLECK-TOOZE: I don't know offhand. W e could try to
get that information.

SENATOR SM ITH : But you are s aying that's basically not
enough.

N ICOLE FLECK-TOOZE: Y eah . Ye ah . It 's c erta inly n ot
proportionate to the imp acts in terms of those costs that
we' re seeing in Lincoln and in other communities.

SFNATOR SMITH: Is the city of Lincoln up against its lid?

NICOLE FLECK-TOOZE: We are not yet up against our lsd.

SENATOR SMITH: So there is some capacity there for property
t ax .

NICOLE FLECK-TOOZE: T h ere is.
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SENATOR SMITH: Th an k y ou .

NICOLE FLECK-TOOZE: Um-hum.

SENATOR SCHROCK: O ther questions? Thank you, Nicole.

NICOLE FLECK-TOOZE: Thank you very much.

SENATOR SCHROCK: Next proponent? And we have a letter here
from Marty G rate. We have a letter here from the Omaha
Public Works D epartment on behalf of the city of Omaha. O h,
these are testifiers. Are you Marty Grate?

MARTY GRATE: Y es, I am.

SENATOR SCHROCK: All right. T h ank you, Marty. I was not
communicating well with my counsel.

MARTY GRATE: (Exhibits 4-9) That's okay. Good afternoon,

Committee. My name is Marty Gra te ; that's M - a-r-t-y
G -r-a-t-e. I am the environmental services manager for t h e
city of Omaha and I want to thank you for the opportunity to
testify on LB 1097. I have provided, in the materials that
are being distributed, a letter from Mayor Mike Fahey t h at
conveys Omaha's support fo r t h e establishment of a Storm
Water Management Plan pr ogram t o provide g rant f unding
needed to assist Nebraska communities in meeting the federal
mandates of the Clean Water Act. I al so have provided a
letter o f sup port from the Papillion Cr eek Watershed
Partnership. This organization represents nine cities, two
counties, and the natural resource district in th e gre ater
Omaha metropolitan ar ea. Nicole has done a good job of
giving you an overview of the statewide st orm water
management funding needed to address the requirements of the
permits issued by the Nebraska Department of Environmental
Quality. Omaha's estimated costs have also been provided in
your packec. I'm available to answer any questions you may
have on those cost es timates, but I w ould also like to
provide you with information that goes beyond th e st andard
litany of budget struggles and mandate woes. Since Omaha's
s torm water p e rmit wa s issued in 2003 , we have bee n
gathering data to characterize the quality of the discharges
from our storm sewers. In 2005, a joint effort with DEQ, we

Senator Sc hrock and mem bers o f the Natu ral Resources
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also ga thered a subst antial am ount of in-stream wat er
quality data. T hese monitoring efforts have confirmed what
were our earlier assumptions, and that is that the streams
in the Omaha met ropolitan a rea do not meet the state
established water quality standards, and that st orm wa ter
runoff i s a contributor to thxs impairment. Water, both
rural and urban, x s one of Nebr aska's g r eatest na tural
resources. The grant funding provided via LB 1097 would do
more than j ust ass >st re gulated c ommunities in meet ing
technical permit requirements. It wo uld help advance best
management programs and practices that al low prog ress
towards the rea l goal, w h ich is restoring and protecting
Nebraska's invaluable resource of clean and abundant water.
I want t o thank Se nator S chrock fo r introducing this
important legislation and ask that this c ommittee c o ntinue
its commitment t o Neb raska's water resources by advancing
L B 1097 .

SENATOR SCHROCK: Thank you, Marty. Are the r e que stions?
We appreciate t hat a nd I th in k we are in receipt of the
l etter from Mayor Fahey .'n the positive form. And we hav e
letters of support from Gordon Adams, the mayor of Norfolk.
A letter of support from Rick. . .ooh, I can't say that one.
H elp me out there, Adrian. R ac k . . . ( Exhib i t s 10 and 11 )

SENATOR SMITH : Kuc k k ah n .

SENATOR SCHROCK: K ook-han (phonetic)' ?

SENATOR SMITH: From Scottsbluff?

SENATOR SCHROCK: Uh - huh .

SENATOR SMITH: Yeah .

SENATOR SCHROCK: Rick K u ckkahn from Scottsbluff. A nd we
have a letter of support. . .no, that's a different le tter.
All right, go ahead.

GARY KRUMLAND: (Exhibit 12) Sena tor Schrock, members of
the committee, my name xs Gary Krumland. That ' s spe lled
K-r-u-m-l-a-n-d, representing the Leag u e of Nebraska
Munic i p a l i t i es , app ear i n g x n s upp o r t of LB 1097 . We v i ew
LB 1097 as part of an overall effort for catches to meet he
f ederal storm water mandate, and it would be a n other too l .
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We also support LB 102. What I passed out is, and maybe it
duplicates one of the letters you have, but it's letters of
support from South Sioux City, Norfolk, and La Vista, and a
resolution from the Columbus C ity Co uncil in support of
these efforts. As you' ve heard, it's not just a Lincoln and
Omaha problem. R ecently, ten other cities across the state,
generally along the Platte River, had been added to the list
of cities who are now under this mandate. And so these
cities are in the process now of beginning to do their plan
and trying to meet the mandate. And so it's no longer just
an Omaha/Lincoln problem; it's s p reading out across the
state. For these reasons, we do support LB 1097.

SENATOR SCHROCK: Tha n k you, Gary. Are the r e que stions?
Senato r H u d k in s .

SENATOR HUDKINS: Gar y , according to the fiscal note, this
could cost, for fiscal year 2006-07, almost $24 million out
of general funds, and for FY 2007-08, almost $25 million.
Realistically, is that enough money?

GARY KRUMLAND: W e ll, I don't know if it is or not. P art of
the problem is, at least for the...I think Lincoln and Omaha
h ave a pretty good idea of what it's going to cos t the m .
The other cities are just now beginning their programs, and
I don't know that we have cost estimates. We tried to m ake
estimates based on Lincoln and Omaha, and do that. But it' s
going to be n th at area. I mean, I understand that we' re
not going to get . 11 that money from the state , b ut as
you' ve heard, i f maybe the state can use general funds to
pay for state properties, possibly some of the other public
entities, and then with some other tools, I think the cities
would be able to meet these requirements and mandates.

SENATOR H UDKI NS : Okay. Bet ween the chances of slim or
none, do you really think that the Appropriations C ommittee
is going to come up with this much money?

GARY KRUMLAND: I doub t if they' ll come up with that much
money, but if it's geared toward state properties, I mean ,
at some point...it would be a much lower figure than those,
but .

SENATOR HUDKINS: What right now can Lincoln do, as to the
storm water r unoff, to pay for it? Can they do something
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now? Can they raise their sewer fees? Can they...?

GARY KRUNLAND; Well , I think...and I' ll talk about cities
in general because I 'm n ot su r e if I should talk
specifically t o Lincoln; I don 't know. But m ost of the
cities under the mandate have sales tax and t he y all have
the ability for propertl tax. I don't know that they would
be able to use sanitary sewer fees and some of the fees they
have for other utilities to do this because those are pretty
much requir.ed to be spent on those utilities. So I don ' t
know that . Under the current authority, they can charge
fees for stozm water management. They cou ld use oth er
sources o f tax es. Nost o f the cities who have sales tax
probably are not under the...they are under the levy so they
probably have levy ability. A lot of those cities, though,
there is al s o a budget l i d in place, so there are two
different restrictions on that, and a lot of them are having
problems rai sinq their budget from year t o ye a r just to
c over t h e on go i n g co st s  -salaries, health insurance, all
t ha t  - so they don't really have a lot of flexibility t o
raise additional money to pay for these mandates.

SENATOR SCHROCK: O ther questions? S enator Smith.

SENATOR SNITH: So this would be in addition to LB 102?

GARY KRVNLAND: Well, realistically, I 'm assuming, like
Senatoi. Hudkins mentioned, the Appropriations C ommittee is
not going to put in $25 million or $30 million, but if there
was some money to put in towards public entities, and if the
cities w eie g iven so m e additional authority to raise some
p eimits, I think that would be the ideal situation. E ith e r
one would be good to have; it would be helpful.

S ENATOR SMITH: O ka y . So ...and an optimal scenario then, do
I heai. you sa y ing th a t LB 102 would be good to cover the
private entities, and LB 1097 would be good to cov er the
p ub l i c en t i t i e s ?

GARY KRUNLAND: I sup pose that would be one way to address
t h i . s .

SENATOR SMITH: So w e ' re s t ill n ot ge tt ing the p riv ate
nonprofit to cover their share.
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G ARY K R UMLAND : W e ll , . . .and I gue s s th at would kind of
depend on ho w much money is put into LB 1097 and what this
committee and the Legislature would want to do with.

SENATOR SMITH: And would it be conceivable that LB 102, i f
passed, would allow a fee to whoever the city would choose?
Is that accurate? And the city could exempt the n o nprofits
or pub l i c or . . .?

GARY KRUMLAND: I know that there were some discussion of
including that in the bill, and I don't recall exactly w h at
authority is granted for catches to do that under the bill.

SENATOR SMITH: Okay. O kay, thank you.

SENATOR SCHROCK: S enator McDonald.

SENATOR M cDONALD: Could a city raise their city sales tax
t o c o v e r t h us ?

GARY KRUMLAND: If they' re.. .a city has authority to either
charge 0.5 percent, 1 percent, or 1.5 percent. So depending
on w h e re t he y a r e . ..you know, if the y are already at
1.5 percent, they would have no authority to raise that. If
they are less than that, they w ould hav e aut hority. It
would require to go to a vote of the people because they can
only impose or increase their sales tax with a vote of the
p eople , so . . .

SENATOR McDONALD: Any of the catches that you are basically
representing h ere today, do you know where they are at with
t hxs ?

GARY KRUMLAND: I wou ld guess most of th e cit ies a re at
1.5 percent. I c an f ind out for sure, but I. . . based o n t h e
size and all that, that's generally where they are.

S ENATOR McDONALD: Ok a y .

SENATOR SCHROCK: Othe r questions? Gary , LB 1097 is not
contingent on the passage of LB 102,...

GARY KRU M LAND:
s epara t e .

Oh, I un derstand they' re completely
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SENATOR S CHROCK: ...and, in fact, t hey a re totally
separate, is that correct? Would you agree with that'?

GARY KRUNLAND: Yes .

SENATOR SCHROCK: Wo uld you agree with that?

GARY KRUNLAND: Yes .

SENATOR SCHROCK: Ok ay .

GARY KRUNLAND: Yeah .

SENATOR S C HROCK:
e i t he r w a y.

GARY KRUNLAND: No . I .

So one is not contingent on the other,

SENATOR SCHROCK: You can live with either one or both.

G ARY KRUNLAND: Y es . I m e an, ideally, we would h ave bot h,
but . . .

SENATOR SCHROCK: T ough to lave with neither one.

GARY KRUNLAND: It would be nice to have at least one of
t hem, y e s .

SENATOR SCHROCK: All right. O ther questions? Tha nk you .
Next p r o p o n e n t .

G ARY KRUNLAND: Um- h u m .

LARRY RUTH: Senator Schrock, members of the committee, my
n ame is Larry Ruth, R-u-t-h. I am representing a number o f
associations t oday : the Neb raska Restaurant Association,
the Nebraska Retail Fede ration, the Nebraska Pres s
Assoc>ation, the Nebraska Ne w Car and Truck Dealers
Assocration, the Tr ucking A ssociation, the Comme rcial
Property Owners Association, and the Petroleum Narketers and
Convenience Store Association. I only say that so that they
d on ' t all have to get up here and say something and try to
save you some tame. I'm appearing in general support of the
concept. I realize that there are a lot of questions h e re,
specxfxcally on the amount of money which may be available,



Transci-ipt Prepared by the Clerk of the Legislature
Transcriber's Office

Committee on Natural Resources
Februar y 8 , 2006
Page 18

LB 1097

a nd I think that that is not something that we feel tha t
we' re capable of answering right now and in giving support
to. But the general n otion of hav ing ge neral funds
available to ass ist i n this area is something that we do
support. We have followed the storm water legislation and
discussion for a number of years, most of this, and it is a
learning process for all concerned. Most usually we' ve been
before this committee in opposition to l e gislation d e aling
with fees, and LB 102, we would reiterate our opposition to
that bill, and we would specifically not concur with the...

SENATOR SCHROCK: S t ick to the subject at hand, Larry.

L ARRY RUTH: Par d o n m e ?

SENATOR SCHROCK: S tick to the bill at hand, would you?

LARRY RUTH: Well, I would happily do that, but I just want
to make sur e that you understand that again. A nd we would
not concur with the testimony from Nicole regarding the need
for fees, and so we war t to separate ourselves from th at .
However, with tha much said , we would support LB 1097
because it appears to be part of the solution. It's r eally
d ifficult to know how much money is needed in this area. I
have been looking for an answer to that for years actually.
And part o f the problem comes from a difference of opinion
as to what may be required by the federal law and wh a t is
ongoing maintenance and capital construction in this area.
And it is very difficult for us to get a handle o n what a
c i t y ' s needs are that are actually being required by this
n ew law, this federal law. And I only point o ut tha t
because in LB 102, for example, the statutory authority was
being sought to not only go for that which i s being ne wly
required, bu t it was also available for that which is in
place. And I just want to tell you that the real hard work,
it seems to me, of this particular grant pr ocess, i s the
guidelines and limitations that the Department of
Environmental Quality would have to set forth, as we l l as
the municipal plan, and to make sure that you' re not paying,
through general funds, for those kinds of improvements which
are natural and ord i nary to a city not required under the
f ederal law. And I ]ust point tha t out because that' s
something we' ll be looking at very closely as this program
develops, if, in fact, it passes. But I do want to give you
general support for the notion. You did ask .. .one sena t o r
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asked about w hat co uld a city do , and that's a pretty
difficult question to answer, aside from property tax. But
I do recall, in one section of law, that there is a s p ecial
levy which can be applied by a city; in fact, it's mandated
to be applied by a city to meet law r equirements. And I
have asked th e que stion b efore whether or not the cities
have complied with that se ction, and I woul d be very
interested to know if that has been done. T h ank you

SENATOR SCHROCK: Th a n k y o u , L ar r y . Q uest i o n s ?

LARRY RUTH: Th a n k y ou .

SENATOR SCHROCK: Appreciate you appearing.

LARRY RUTH: I' ll take my water and run.

SENATOR SCHROCK: All right. O ther proponent testimony?

KEN W INSTON: Good a f ternoon, Senator Schrock, members of
the Natural Resources Committee. My n ame is Ke n W in ston,
W-i-n-s-t-o-n, and I'm appearing on behalf of the Nebraska
Chapter of the Sierra Club i n sup port of LB 10 97. The
explanations have already been given by previous proponents
as to the rationale for this, and the needs for f u nding to
meet the storm water discharge mandates that have been put
iii place by the federal government. The Sierra Club prefers
a more stable, long-term funding s ource b ased u pon the
impact on storm water discharge, but we believe that this is
a responsible method of addressing this part of this issue,
and we would ask that the bill be advanced.

SENATOR SCHROCK: Th a n k y o u , Ken . Questions? We appreciate
y ou being with us. N ext proponent. S eeing none, is ther e
opponent testimony? Is t here neutraL testimony? I notice
we have DEQ representatives here. Would one of you be
available for questions or comments? I miqht note that only
two of us on this com mittee hav e cit ies that would be
affected by this program: Senator Ko pplin and Senator
Smith. The r est of us all have rather rural areas with no
cities involved in this program at the present time. W ill
t ha t b e c h an g e d ?

JAY RINGENBERG: That will not change. J ust for the record,
Jay Ringenberg; that's R-i-n-g-e-n-b-e-r-g from DEQ. That
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will not change. Our bott o m li n e num bers ri ght now ,
probably 28 or 29 p rograms as far as cities are included.
Phase I hasn't changed. That's Lincoln, Omaha, and the
metropolitan a reas f or both, a nd Dakota County, and the
three, two count ies up there , plus Dakota City,
South Sioux City, and those have not changed; those are all
Phase I. Phase II communities, there's ten. We issued the
p erm i t . . .I' ve got use my techno thing here just real quick
to make sure I don't miss one of them her e ...January 1,
2006, we did issue t he permits fo r Norfolk, Beatrice,
Hastings, North Platte, Grand Island, Kearney, Lexington,
Columbus, Fre mont, and Scottsbluff. We ' re c urrently
drafting, in addition to those other entities that yo u may
have an int erest in , MS4 permits for the State Fair Park,
U niversity o f Nebraska - L i n c o l n , Unive r s i t y of
Nebraska-Omaha, N ebraska D epartment o f Roads, and some of
t he railroads that will have MS4 permits. And then we ha ve
a number of other permits we issue for construction, like
site construction; we' ve issued 1, 800 of those. And
industrial s ites, 50 0 or 600 of those. But as I read the
bill, the grant program is designed to cover the costs of
the cities, th e 20- some cities approximately. And one of
them. . .that number is probably a little misleading because
in Omaha y ou have the coalition that Marty talked about.
You have 10 or 11 of them there in one group up the re, as
one program versus ten individual...

SENATOR SCHROCK: S o that would include the Millards and the
E lkhorn s a n d. . .

JAY RINGENBERG: Right . And some of the oth er ten
outstates, a number of them are getting together and h iring
one consultant to do their programs so they look a lot alike
from a co s t standpoint. But they are doing some of that
now. But that's kind of the impact. We don 't see tha t
changing , S e n a to r .

SENATOR SCHROCK: Questions for Jay? Senator Stuhr.

SENATOR STUHR: Does the cost vary according to population
or h o w . . . w h a t . . .?

JAY RINGENBERG: Well, we' ve done some of that cost st uff
that we' ve talked with the committee about in the past, but,
in general, the siz e of the com munity, i t relates to
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population, it relates to costs, l ayout of the cit ies,
Lincoln and Omaha, ho w they' re receiving streams. In
Lincoln and Omaha, you have Papillion Creek g o ing t h rough
the communities, gives you a lot different layout than in
Lincoln here, where xt's all Salt Creek primarily. So it
depends on the lay of the land, as well. But it is related
to population, I think, just because it relates to the size
of the community which re lates to more storm water, more
s tor m s e we r s .

SENATOR STVHR: Ok ay .

SENATOR SCHROCK: O ther questions? S enator Smith.

SENATOR SMITH: What are the practices in the maintenance of
these buildings that are causing the problems?

JAY RINGENBERG: In the...what type of b u ildings? Can I
clarify your question just a little bit, Senator?

SENATOR SM ITH : Well, is it the cont ents of the roof
materials? Is it snowmelt?

J AY RINGENBERG: Oh , okay. W e ll, there are two things, o n e
being just the size of the roof and the impervious surface
equals runoff from a volume standpoint. And any time you' re
talking storm water, you' ve got to deal with t he volume,
t oo .

SENATOR SM ITH : All righ t, but thi s is more of a water
quality issue, isn't it?

JAY RINGENBERG: It doesn't normally relate to water quality
issues because you get...once you have a rainfall event, you
get an initial flush that washes stuff off , wh ether it' s
roofs or a parking lot of whatever. You would get more off
parking lots than you will off roofs, by far.

SENATOR SMITH: And what is zt on the parking lots, though,
t ha t ' s c ausin g t he . . . ?

J AY RINGENBERG: Parkin g lots : oil, cars, salt, some
organics from hydrocarbons from car exhausts, some of that.

SENATOR SMITH : Th ank y ou .
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SENATOR SCHROCK: O ther questions? Th ank you, Jay.

J AY RINGENBERG: T ha n k y ou .

SENATOR SCHROCK: That closes the hearing on LB 1097 and
we' ll move to LB 1031. Thank you for being with us.

LB 10 31

SENATOR SCHROCK: We' ll open the hearing on LB 1031. The
good Senator Preister is probably across the hall; it should
not take l ong to qet him here, is what I'm saying. It may
take long after he gets here. So like they say in the army,
stand at ease. Only smoke them if you hav e th em doe sn' t
apply. Senator Pr eister, welcome. You ' re authorized to
o pen t h e h e a r i n g on LB 103 1 .

S ENATOR PREISTER: Thank you, Chairman Schrock, members o f
t he Natu ral Reso urces Co mmittee. I apprec iate thi s
oppor t u n i t y . LB 1031...my name is Don Preister,
P-r-e-i-s-t-e-r. LB 1031 is introduced to ensure the safe
and environmentally sound re cycling and dispo sal of
electronics and to encourage the design of electronics that
are the least toxic and more recyclable. The b ill's go als
include: one , minimizing the cost of recycling electronics
for the consumer while maximizing consumers' convenience;
placement of responsibility on the manufacturers to insure
and absorb the costs associated with proper r ecycling and
disposal o f dis carded electronics; three, establishment of
performance goals to increase the amount o f re cyclxng in
order to not onl y catch up with recycling the backlog of
electronics, but to handle the current a m ount of recycled
electronics; and last, al leviation of the burden on local
governments and taxpayers who shouldn't have to bear all the
costs for electronics recycling. LB 1031 is drafted to
require manufacturers to create, m anage, and fi nance a
comprehensive electronics recycling program in Nebraska as a
condition of selling t heir products in the state .
Manufacturers have two opt ions i n par ticipating in the
program. Fx rst xs they may institute t heir own recycling
program individually or in collaboration with ot her
manufacturers, which m e ans t h eir i ndividual goals and
contributes t o the overall go als of the program. Or ,
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second, manufacturers who do not ins titute their own
programs will make p ayments into an electronics recycling
fund to pay for t hese c ompanies' recycling obligations.
Legislation has been introduced in Congress several times in
previous years to address this issue. But unfortunately, no
federal leg islation has been pa ssed. Therefore, the
National Conference of State L egislators, the NCSL, has
proposed electronics recycling models for use by the states
as they b egin to add ress t his is sue. Thi s mod el
legislation, which is LB 1031, is the producer takeback
model. The goal of states passing model legislation is to
provide some un iformity among all of the states which will
be less confusing for manufacturers. The National S afety
Council estimates the re are 300-500 million o bsolete
computers in the U.S. ready for disposal. There are an
additional 57 m illion televisions and com puters sold
annually to households and businesses in the U .S. an d the
FCC-mandated transition to digital television, or HDTV, will
speed up the pa ce of television replacements as consumers
will soon be dumping large numbers of ol d TV s tha t can ' t
receive the new digital-only signals. Over 1,000 materials
including chlorinated solvents, brominated flame retardants,
heavy metals, including mercury and c admium, p l astics a nd
gases whic h are used to make ele ctronics and the ir
components, including semiconductor chips, circuit b oards,
and disk drives are in these electronic devices. A computer
monitor contains be tween five and eigh t pou nds of lead
alone. Big screem TVs contain even greater amounts of lead.
LB 1031 addresses the environmental concerns and goals of a
producer pay recyc ling prog ram, whic h places the
responsibility on the manufacturer producer rather t han on
political subdivisions and thus citizens who should not have
to bear t h ese co sts through tax increases. I do want to
update you on some of the discussions that have taken place
on e-waste legislation within the last week with a number of
interested parties. Repre sentatives o f Hew lett-Packard
c ontacted my office late last week. The y much pr efer t h e
approach taken i n thi s bill , L B 1031, t o the advanced
recycling fee that I proposed in LB 190 last ye ar. Last
Friday evening, HP forwarded a new model product stewardship
bill they a re proposing, which is very similar in approach
to LB 1031, although much more technical in its application.
My staff has been in di scussion w ith HP sta f f reg arding
LB 1031 as well as their HP bill. They have spoken a number
of times o n con ference calls and communications through
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e-mails. In addition, I have also shared HP's i n formation
and e-mails with NA CO, the League of Municipalities, Jim
Otto with the Retailers Association. My staff also met with
the Natural Resources legal counsel, DEQ staff, and Senator
Smith's staff. I believe some excellent questions have been
raised as we ll as several places in LB 1031 where language
could be clarified. There were a number of suggestions made
by DEQ staff in particular with which I agr ee. However,
there was not enough time to draft specific provisions in an
amendment. So I want to poi n t ou t to you some of the
c la r i f i c at i ons i n LB 103 1 , w hi ch I a gr e e s t i l l ne ed t o be
made. First one, LB 1031 should be amended to limit covered
electronic d evices to CRTs rat her th a n all ele ctronic
devices listed. Though I believe these other products also
pose similar problems with hazardous components, passing a
program to address just the CRTs is a good starting point.
Second, the S100 fee which accompanies each manufacturer's
annual plan to DEQ should be deposited into t he exi sting
Waste Red uction and Recycling G rant F und rather t h an
establishing a separate cash fund. It facilitates and makes
it easier for NDEQ. Three, LB 1031 needs to clarify payment
requirements on pro rata c osts s h ared on orp han wa ste.
Four, violations and enforcement provisions need to be added
to the bill by ref erring t o the cur rent violation and
enforcement statutes currently contained i n the Neb raska
Environmental P rotection Act. And f ive, language needs to
be clarified as to whether the department is the best entity
to seek cost recovery from manufacturers who do not pay
their costs a llocated t o them. Finally, my office was
informed by Natural R esources legal c ounsel yesterday
after' oon t ha t she had jus t received a call fr o m a
representative of the Electronic Manufacturers Association
for Rec ycling who s e me mbers i nclude m anufacturers of
t elevisions such as Philips, Sharp, P anasonic, and Son y .
This morning, I rec eived a fax copy of their testimony.
They do not support LB 1031 but prefer the approach taken in
LB 190, which proposes an advance recycling fee. Thou gh I
have been wo rking o n this issue f or five years through
i nterim studies and bill introductions, this is the firs t
time manufacturers of televisions have ever contacted anyone
in Nebraska regarding their interests or concerns. I t is my
desire that t h e committee advance LB 1031 with amendments,
rather than my bill from last year, LB 190. I will, of
course, continue to work wi t h all interested parties in
d rafting amendments to the bill. An d as the committee w el l
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knows, xt's been a mat ter of trying to find agreement,
trying to find what works best out in the community, and it
becomes very diff>cult when the retailers have an interest,
the manufacturers have a different interest, and yet, year
after year, we continue to ac cumulate more w aste. We
continue to ha v e problems w ith disposal of that waste in
landfxlls and we, at the federal level, as I said, do not
come up with a national solution and at the state level we
h ave done nothing either. So I would ask the committee t o
assist me wi th being able to deal with this issue and am
certainly willing to continue working with you on it. With
that, I'd b e ha ppy to entertain your questions should you
h ave an y .

SENATOR STUHR: Yes, thank you, Senator Preister. Are there
questions for Senator Preister? Senator Louden.

SENATOR LOUDEN: Yes, Senator Preister, welcome back to the
committee and thank you for bringing this forward again in a
different light. I guess my question is, the way you' re
going to fund this is to have money, the manufacturers would
pay a fee or something like that. Am I correct on that?

SENATOR PREISTER: That would be part of it. It would be a
$100 annual fe e th a t th ey would pay in addition to their
plan. Essentially, the manufacturers would create whatever
plan they wanted to for a takeback or a recycling. It' s
intentionally broad so that they can create whatever kind of
a takeback or a recycling or whatever program they w ant.
They can do it on their own, they can do it in collaboration
wi h other m anufacturers. But rather than charge the
consumer, which is the approach I' ve taken in the past, and
put in a fee, thxs would essentially be, the manufacturers
decide h o w t o d o ' t .

SENATOR LOUDEN: Ok a y .

SENATOR PREISTER: And if they don't want to do it, then
they could pay a proportionate fee to deal with products.

SENATOR LOUDEN : How do you get a hold of a l l these
manufacturers? I mean , li k e now, all th i s electronic
equipment, I mean , it 's mad e all ov e r t he world by
everybody. How would you track all of that to get your fees
from these people?
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SENATOR PREISTER: Well, if they' re selling products in the
state, the responsibility would be for them to register an d
to pay t he fee. It ' s no different than any other kind of
reg>stratxon fee or licensing process for individuals, lake
doctors or lawyers or CPAs or manufacturers who have other
r esponsxb x l x t xe s .

SENATOR LOUDEN: Wo uld this work.

SENATOR PREISTER: So I don 't thin k xt wou l d be that
d xf f z c u l t t o d o .

SENATOR LOUDEN : Would it work better if it was lake the
wholesalers or somebody like t hat h ad to pay that fee
instead of the manufacturers?

SENATOR PREISTER: Well, then we run into the wholesalers
saying, we' re the middle people here and it's unfair to us
to have to do that. And that's part of the issue we ran
xnto with the fees and putting some of the responsibility on
the retailers that we d:.d in the past.

SENATOR LOUDEN: Well, the only difference is you would have
more contact with the wholesalers and then the who lesalers
must have contact with the manufacturers in order to get the
product here. That ' s, I guess, my questions. I' m just
wondering, you know, if it was fea sible t o be able to
collect these f ees a n d ass ess t hem to the right people.
That was my major concern, I guess.

SENATOR PREISTER: And that has not been an issue t hat any
of them or anyone has raised to this point, that that would
be difficult. It may be working out the details of doing it
but I have not heard from anybody, at least at this po int,
until you' ve raised the issue of that being that difficult
t o d o .

SENATOR LOUDEN: O k ay, thank you.

SENATOR PREISTER: You' re welcome, thank you.

S ENATOR STUHR: Are there other questions? I don 't kno w
which one was first. Senator NcDonald.
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SENATOR McDONALD: What are other states doing in this?

SENATOR PREISTER: Well, in some states, they' re using this
s ame model. It' s, I think, that's why I ado pted it fro m
NCSL because it's been somewhat successful. I believe it' s
Oregon that has had some good success with it. But other
states like Nebraska are grappling with it. They' re waiting
for something t o be done at the fed eral level but the
federal government is not doing anything at this point other
than a lot of talk.

SENATOR McDONALD: When we get new tires, you know, we have
to pay a fee, impact fee , s o to speak. Why not, when
somebody buys a TV, there's a $20 charge, impact f ee, th a t
then goes into something to take care of this, $20 or $25,
whatever? So that when you purchase something, even though
that person mi ght not be gett ing rid of that TV at that
point in tame, but at some point in time , they will, or
another TV. What about something like that?

SENATOR PREISTER: Senator McDonald, that's a good idea and
xt's probably, as folks will tell you, better to pay on the
front end w hen yo u b uy so mething than to try and pay a
disposal fee on the back end when you' re trying to d ispose
it. And then things end up in ditches and you have more
serious disposal problems. So the pay when you purchase and
contr>bute that money into a fee is one idea. And I
proposed that an d I prop osed a $25 fee. Thi s committee
chose not to advance that and negotiated that down to w h ere
it was o nly a $ 5 fee. And there was still opposition to
that. So I' ve tried about every approach I could try and I
appreciate you r etrying for me. (Laughter) But I have yet
to get people to get agree and to come to a resolution. And
in the meantime, the pr oblem j ust ke eps ge tting w o rse.
Thank y o u , t h oug h .

SENATOR STUHR: Thank you. Senator Smith.

SENATOR SMITH: Oka y , on page 3, Subsection 3, the covered
electronic device, and then there's a litany of items, does
not include, though, some items there.

SENATOR PREISTER: And with the amendment I would eliminate
all of those things. It would just be CRTs.
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SENATOR SMITH: Okay, so then do we kind of mass out on the
uniformity among states?

SENATOR PREISTER: I 'd rather do something than do nothing.
And if I keep getting opposition, I'm willing t o sta rt
smaller. This would still be uniform, it just wouldn't be
a s i n c l us i v e .

SENATOR SMITH: Yeah. O k ay, is there currently a ban on the
disposal, or a regulation on the disposal of CRTs?

SENATOR PREISTER: If you are a business, you' re not allowed
to dispose of them in a landfill. If you' re an individual,
you still can.

SENATOR SMITH: Okay , and how , wh at percentages are we
talking there, in terms of total Nebraska product of CRTs ?
What percentage are business related that would be regulated
and wha t ar e n ot ?

SENATOR PREISTER: Busin esses p robably turn over their
computers more qu ickly than a resident does becau se
technology x s cha nging an d there's more likelihood that
there wall be an upgrade. But most homes now have computers
and there are children in these homes who hav e co mputers.
So the residents and the business, I can't give you numbers.
I mean, that's something that's out there. But in terms of
gxvzng you actual accurate data, I'm not sure I cou ld do
t ha t .

SENATOR SMITH: O k ay, so what percent of the, let's just say
computer monitors, contain the CRT?

SENATOR PR E ISTER : W el l , a CRT is the monitor. A CRT zs
t he . . .

SENATOR SMITH: I thought a CRT was a cathode ray tube.

SENATOR PREISTER: Right, xt can be in a t elevision o r it
can be in a monitor.

SENATOR SM ITH: Do al l computer monitors contain a CRT, is
that what you' re saying?

SENATOR PREISTER: As far as I know, that's the.. .
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SENATOR SMITH: D oes a flat panel contain a CRT?

SENATOR PREISTER: .. .screen that you' re looking it.

SENATOR SMITH: Do the newfangled, that are becoming rather
prevalent, do those contain a cathod . ray tube?

SENATOR PREISTER: I don't know that.

SENATOR SMITH: O kay.

SENATOR PREISTER: I 'm assuming that they do . But maybe
there's a different technology that somebody else can answer
t hat q u e s t > o n .

SENATOR SM ITH : And my concern being that , y o u know,
technology, the marketplace is...

SENATOR PREISTER: Su r e .

SENATOR SMITH: . ..demanding environmental friendliness. I
believe that, we may disagree on the extent of that. But I
t ruly believe that the marketplace wants to be friendly t o
the environment. And this would be a program, pretty hefty
program, that has been sta rted that's ba sed on the
assumption that everything sold is a CRT. And I don't think
that it is. And we' re seeing more and more, you know, more
technology getting away from that. But yet, the premise is
that all of the CRTs are out there. So that would be my
concern .

SENATOR PREISTER: Su r e .

SENATOR SMITH: And I was looking for a landfill ban, or a
ban on C RTs i n he r e .

SENATOR PREISTER: There isn't one. There's already one for
bus>ness but not for residents.

SENATOR SMITH: R ight, right, right.

SENATOR PREISTER: But I d idn 't put a ban in because the
committee chose in the past not to accept that. So again ,
i n t he sparest of compromise, I'm trying to do things that
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the committee has already taken action on.

SENATOR SMITH: Okay , so we have a regu lation on the
manufacturers. For example, there's civil action authorized
for the Attorney General and then the funds collected a s a
result go certain places. So we have a regulation on the
manufacturers without, what I would say , en ough consumer
education. And consumer education is really what impacts
landfills more than the mere manufacturing o f the ite ms.
Yet we' re regulating one end without addressing the other
e nd. And all of a sudden fees have been paid and we hav e
some regulations and the marketplace has been affected and I
think, damaged a s a re sult. And we haven't accomplished
much.

SENATOR P R E I S TER: We don't know that we haven ' t
accomplished much because we haven't done it yet. So until
we try it, we can't say for sure what the effect would be .
But your point about educating the public I think is a valid
one and that has to be a component, I agree. But xt's just
like my continually being told what won't work, rather than
trying and pu tting s omething i n place and building upon
that. So if we were t o sa y, b ut thi s doe sn't i nclude
educations therefore we sho uldn't d o it because it would
hurt the marketplace, I don't see as a via ble al ternative
from my view. But I agree that education needs to be a
component because we need to educate people to bring t h eir
used electronic equipment some place where, instead of it
just ending up in a landfill, it can be recycled. And these
heavy metals and other en vironmental contaminants can
somehow be recaptured and reused where possible.

SENATOR SNITH: O kay, thank you.

SENATOR STUHR: Are there other questions? S enator Hudkins.

SENATOR HUDKINS: S enator Preister, the goals on your bill,
the number two, where it says placement of responsibility on
the manufacturers for pr oper h andling, recycling, and
disposal. Once it xs manufactured and shipped, it's out of
t heir hands. So how would they, yes, of course it would b e
proper handling in their warehouses. But of course, they
want to keep xt xn good shape until after it's shipped a nd
sold. So how do you put the responsibility on them? I
don't thank the $100 fee that they pay to Nebraska is going
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t o c o v e r t h at .

SENATOR PREISTER: That's correct. And the handling is for
the recycling portion of it and they would have to come up
with a plan , th eir st ate plan on how they would collect
them, the used electronic components, in this case the CRTs,
which may need some clarification possibly. They would have
to develop their plan or they would have to t ake financia'
responsibility. So they have t wo opt ions. Either
i ndividually or working w ith so mebody e l se, d evelop a
t akeback , r ec yc l i ng . . .however they wa nted t o structure a
plan. The $100 wouldn't really cover that.

SENATOR HUDKINS: How many manu facturers of electronic
equipment are there in the state?

SENATOR PREISTER: I don't have a number.

SENATOR HUDKINS: Would you be willing to say that there are
probably more out side of the state than there are within
N ebrask a ?

SENATOR PREISTER:
Nebraska?

SENATOR HUDKINS: Ye ah, um-hum.

SENATOR PREISTER: That would most likely definitely be more
from outside Nebraska.

SENATOR HUDKINS: So other tha n the, I mean, how do you
force someone in another state to do this?

SENATOR PREISTER: W e ll, part of the provision in th e bill
is that the Attorney General would have a course of action
if they didn't voluntarily comply. I would ass ume mo st
manufacturers and mo st businesses operate within the legal
parameters of each state that they o p erate in. I don ' t
think that they' re going to intentionally v iolate t he
Nebraska laws. I think mo s t of them wou ld voluntarily
comply if this were to be the law.

SENATOR HUDKINS: So then w ould it be up to the dealers?
L et ' s s ay you go b uy a n ew c o mput e r and yo u h av e you r o l d
one. Would it be up to the dealer then to take your old one

Oh, manufacturers who ma nufacture in



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1031Committee on Natural Resources
F ebruary 8 , 200 6
Page 32

and then get xt back to the manufacturer somehow?

SENATOR PREISTER: Th at's totally up to the manufacturer and
how they want to structure their takeback program. They can
set it up any way that they choose to.

SENATOR HUDKINS: Okay, an d then goal number four, I'm a
little confused there, too. The placement of responsibility
on the manufacturer to absorb c osts as sociated w ith the
handling and recycling of electronics before the point of
p urchase. Why would you have recycling before the point of
p urchas e ?

SENATOR PREISTER: Well , that 's part of their plan. If
t hey' re selling xt here an d before t hey sel l i t, the y
establish a tak eback plan. So they can even inform people
w hen they sell them the product of how they' re handling it ,
how they' re taking responsibility, what the options are.
That gets back t o Senator Smooth's education component.
We' ve trxed t o provide s ome opportunity. T here ' s n e v e r
enough education. We need to find more ways. But that' s
one area where education would be a part of it. They would
establish xt before the fact and inform people o f th a t at
the point of sale.

SENATOR HUDKINS: Last year, maybe the year before, we had a
series of recyclers, I think one of whom happened to be from
Waverly. Is he still in business do you know, to take back
these electronic things?

SENATOR PREISTER: There's still one in Omaha t hat I know
for sure i s still operating. But the other ones, at thxs
point, I don't know. But this again is separate from those

the in-state recyclers to set up a pro gram. There are
severa l op t i on s . So I d i dn ' t l i mi t i t t o wh a t we hav e
exzstxng or exclude what we have existing.

SENATOR HUDKINS: So if there are not e lectronic recyclers
xn Nebraska, that leads me to believe that they don't stand
to make any money doing it. Would you say that's true?

SENATOR PREISTER: I think they ca n but there's a cost
associated with what they' re doing and many of the stems
have been shzpped to third world countries where in those

current ones. One of the manufacturers could contract with
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other countries the labor is cheaper. There's less concern

materials are recaptured are different than they are in this
country. So to do it here requires building infrastructure,
requires market development. The manufacturers are in a far
better position to deal with that than an i n dividual s m all
mom and pop kind of recycler operation that would have far
more challenges presented to them than a large manufacturer
would .

SENATOR HUDKINS: W ould this be retroactive then, that they
would, the manufacturers would h ave to take ba c k the se
300-500 million obsolete computers?

SENATOR PREISTER: Well, we can only regulate what they do
in Nebraska and those are national numbers.

SENATOR HUDKINS: N ational, okay.

SENATOR PREISTER: So it wouldn't be retroactive on
and there's an ope rative date in the bill as well.
would b e g oi n g f o r w a r d .

SENATOR HUDKINS: F orward, all right, thank you.

SENATOR PREISTER: A lthough we still have a backlog.

S ENATOR STUHR: O k ay, are there other q u estions? Senato r
S mith .

SENATOR SM ITH: I n another segment of our economy, Nebraska
requires a permit when other states do not, the permit to
sell certain p roducts. And the res ult h as been fewer
products available in the mar ketplace which me ans le ss
competition. So it is le ss friendly to the consumer and
c ertainly less profitable for the retailer. Are there a n y
assurances that th at wouldn't be the same result with this
b i l l ?

SENATOR PREISTER: In life, ther e are few ass u rances.
(Laughter) And I can ' t say that that's the case. And I
think each particular segment of a market and each market is
different. I' ve heard that same analogy about insurance, in
auto liability insurance. And yet, Nebraska is a very good
market and though they' re regulated, w e hav e plenty of

for human li fe . And so some of the standards of how the

those
So i t
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insui.ers providing the product to people here. We' ve got a
lot of pe ople, enough p eople a nyway, that there's a big
maiket and there are places l ike Neb raska Fu rniture Ma rt
t ha t d o v e r y we l l i n s el l i n g t h e s e t h i ng s . I h i gh l y d oub t
that we would have manufacturers not want to be a part of
that market foi something that, as you said, they' re already
showing responsibility in doing. S o is there assurance? O f
couise not . B u t I don't think there are manufacturers that
aren't going to look for a market to sell in when this is a,
I t h i n k , a s om e wha t m i n i m a l r equ i r em e n t .

SENATOR SMITH: O kay, thank you.

SENATOR PREISTER: In my view.

SENATOR STUHR: Are there other qu estions? Senator
Preister, I had one . When you were listing some of the
p roposed amendments, you talked a b out some payment fo r
o rphan wa s t e . Do you h av e , can you exp a n d . . .

SENATOR PREISTER: I can certa inly work with committee
counsel in terms of coming up with actual language. That
was an issue that was raised. But orphan...you' re probably
more familiar with the leaking u nderground storage t ank
c oncept .

S ENATOR STUHR: Um - h u m .

SENATOR PREISTER: And where you have what is called there
orphaned wast e i s whe r e y o u d o n ' t h ave a n o w ne r or you h av e
an old site. You don't have a responsible party, some way
that you don't identify a man ufacturer o r a resp onsible
person. So you h ave essentially this old waste or orphan
waste where perhaps a manufacturer isn't even in bu siness.
But it would not be directly attributed to somebody. And
those would be proportionately divided by all manufacturers
so nobody was overly burdened in the disposal or recycling
of products like that where they might exist.

S ENATOR STUHR: R i ght . A lso, I was interested, saying tha t
you had wor ked with NC SL and tha t there were different
models of legislation.

SENATOR PREISTER: And in fact, you and I, Senator, attended
some of those meetings together...
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SENATOR STUHR: I kn ow .

SENATOR PREISTER: . ..and were equally frustrated at some of
those meetings.

SENATOR STUHR : That 's rig ht, which I think the goal is
certainly very good to have some uniformity among states in
dealing with this issue, wouldn't you agree?

SENATOR PREISTER: Yes, and that's why, Senator, I prefer
thxs approach to the one in LB 190 that I introduced here to
the committee last year. Th is pro vides, even with the
amendment and some of the reduction, it provides that kind
of NCSL across the state uniformity.

SENATOR STUHR: Ri ght .

SENATOR PREISTER: And I do think that is important. It ' s
helpful to the manufacturers.

SENATOR STUHR: Yes .

SENATOR PREISTER: And I want to make it as easy for them as
I can make it, I wart to make zt workable for everybody.

SENATOR STUHR: Right. I commend you for your persistence.

SENATOR PREI S T ER:
p ers j . s t e n t .

SENATOR STUHR: That's right. All r ight, a r e there any
other questions? Thank you very much.

SENATOR PREISTER: Th ank y ou .

SENATOR STUHR: W i ll you be staying to close?

SENATOR PREISTER: I will be staying. I also have the next
bill up so I will be here.

SENATOR STUHR: All right, thank you. Are there proponents,
those wishing to testify in support? Please come up towards
the front and that will help s peed things u p. Welcom e ,
thank you for coming.

If nothing el se , Se nator, I am
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DARYL NICHL: Senator Stuhr and members of the committee,
thanks for letting me testify. Ny name is Daryl Nichl and I
will spell that, D-a-r-y-1 N-i-c-h-l. And I'm here today to
support the intent of the bill, if not in its original form,
something that might work. I'm representing the Ne braska
Electronic Service Association and I own TV Service Company
in Crete and we' re a service center and a retailer. This
bill puts the economic responsibility of recycling where it
belongs, with the p roducers of the electronic pr oducts.
Naking the m anufacturers pay for the cost of recycling may
raise the price of products at the front end, bu t this is
much more de sirable than having the consumer pay for xt at
the end of the product's life. If the consumer xs forced to
pay a fee to recycle their worn out electronics, many of
them will dispose of the product illegally. You' ll find xt
hidden xn garbage, xn the ditches, and worst of all, pi led
at the back door of my business. Burdening the retailer or
the service centers with recycling costs is also unfair, as
they have no control over the manufacturing process and in
the case of servicers, do not directly benefit from the sale
of the product. The increase in the end cost of the product
due to recyclxng costs might encourage the consumer to have
a product repaired instead of replacing it. This would ease
the burden of rec ycling c osts p aid by the manufacturer.
There was some questions about CRTs. The current television
signal, the analog signal that we' re watching now, the feds
have decided definitely to terminate xt xn February of 2009.
Thxs just happened, I think, two weeks ago. At that point,
the current sets that we' re watching, unless you have a high
defxnxtzon television, will be worthless without a converter
b ox which converts the new high definition signal, which is
four times th e resolution, down to the old analog sxgnal.
So most of those sets will be disposed of in some fa shion.
Also, the question about computer and CRTs in computers, the
monitors that a re deep have a CRT. The ones that are flat
do not. And more of the computer monitors now are of the
LCD type, which is a flat screen. So right now, there's a
lot of computer monitors being thrown away and there's going
to be a glut of TVs thrown away when the analog s ignal is
turned off . That 's all I have. Do you have any questions
f or m e ?

S ENATOR STUHR: Are there questions fo r Dar yl ? Senato r
Smooth.
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SENATOR SMI T H: Th i s r egu l at i o n , I wou l d as su m e, x s
prospective in nature rather than retro, you know, l o oking
back. And y et, the CRTs that are out there, I mean, that' s
looking back more than it is forward. But yet all of the
premises upon wh ich w e' re building this re gulation are
prospective. How do we deal with that?

DARYL MICHL: There are a lot of te levision CR T sets new
still bezng sold.

SENATOR SMITH: About what percent?

D ARYL MI CH L : I d on ' t know . There ' s a l o t o f
manufacture...xn my business, 90, I would say 90 percent.

SENATOR SMITH: I'm sorry, your business is what?

D ARYL MICHL: We own a television service center i n Cret e ,
sales and se rvice. We ' re s tarting t o see a lot of

those CRTs a r e going to be sold up until the end of the
current analog signal.

SENATOR SMITH: So do you see our society outliving, or the
marketplace outl'ving this re gulation when CRTs...if thxs
boils down to just CRTs?

DARYL MICHL: W e ll, obviously xt would h a ve , xt wou ld be
g rea t f o r i t t o ev o l v e . I p e r s on al l y l i k e t he ba l l t h e way
it's written, w hich includes more than CRTs. But I 'm kind
of with Senator Preister in the fact that you have to start
somewhere .

SENATOR SMITH: But it is your desire and intent to push xt
t o more p r o d u c ts ?

DARYL MICHL: Y es, definitely.

SENATOR SMITH: O k ay, thank you.

SENATOR STUHR: O kay, are there other questions? Do you, I
g uess I might have a questions. Do people leave things z n
y our b a c k d oo r , s o t o sp ea k or d o y ou ar r an g e f o r . . .

manufacturers rebuild tnese sets to refurbish s ets . So
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DARYL MI CHL :
o ccas i o n a l l y .

SENATOR STUHR: U m -hum, do you arrange or do you take.

Not so mu ch anymore bu t it hap pens

DARYL MICHL : No .

SENATOR STUHR: . ..some of the old? No, you do not.

DARYL MICHL : No .

SENATOR STUHR: O k ay. Se nator McDonald.

SENATOR M c DONALD : Y ou ta lked about the HDTVs as the way
it's going to go and if you don't have a box to put on your
old TV, estimate of the box, what, S100, S200, $500?

DARYL MICHL: The fe deral government has now decided that
they' re going to subsidize the co sts of pro viding these
boxes, which we' ll all be paying for, to go on antiquated
TVs. It doesn't make sense to me but that's g o ing to
happen. So if th at happens, I'm assuming the cost of the
box will go down and just pull a figure out of the air, $50.
I do n ' t kn ow .

SENATOR McDONALD: So is there a TV at some point that would
not even be compatible with that box?

DARYL MICHL : No .

SENATOR McDONALD: E very TV that's out there, no m a tter if
it's 20, 30 years old would be compatible with that box?

DARYL MICHL: If xt still works, yes.

SENATOR McDONALD: If it still works, okay. So we could see
a lot, we wouldn't necessarily see all of the old TVs being
thrown away. New purchasing, of course, would be the HDTVs.
But the old ones could be used.

DARYL MICHL: Yes, but I don't foresee a lot of them be ing
used.

S ENATOR McDONALD: O ka y .
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DARYL MICHL: I lost my t rain of thought here. The new
sets, the new TVs are esther, there's basically one of three
types; LCD, which is the flat panel monitor, just like is
used in a laptop, DLP, which uses a halogen bulb that has a
life and it 's a maintenance item and those are hazardous
materials, by the way, and the other one escapes me rig ht
n ow bu t . . .

SENATOR McDONALD: The plasma?

DARYL M ICHL : Plasm a is the other one. T hat has a lot of
hazardous materials in there, too.

SENATOR McDONALD: O k ay.

SENATOR STUHR: Ok a y , t han k y ou .

DARYL MICHL: Th an k y ou .

SENATOR STUHR : If there are oth e r que stions. Next
proponent? Welcome.

STEVE ANDREWS: (Exhibit 13) Thank you, Senator Stuhr, rest
of the committee, m y na m e is Steve An drews, that' s
A-n-d - r - e- w- s . I ' m with the Neb raska St ate Recycling
Assoc>ation an d I ' ve been working on this issue as long as
Senator Preister has and have grown frustrated at times but
also am ha ppy to see it sti l l mo ving fo rward. The
association supports this bill, A, because i t 's a produ ct
stewardship b i ll. In produc t stewardship, all parties
i nvolved are involved i n the lif e cycle ma nagement o f
products. There's a shared responsibility for those impacts
during production, use, and end of life management. That
a lso deals with the energy use i n the manu facturing, th e
packaging design, and this goes beyond just the hazards, the
CRT, but other pac kaging designs. A lot of the material
that xs recyclable that is thrown away in landfills is p a rt
of packaging. It also wou l d dea l with water emissions
during the design. We also support this b e cause I think
i t ' s a comprehensive approach and probably as comprehensive
as we have seen regarding this issue since Senator Preister
introduced his first bill. It's a comprehensive approach to
end of li fe management for e-waste. I think it would also
be comprehensive in how we deal with recyclables statewide.
So not only would this help us deal with e-waste, but I also
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think it would contribute to the management of recycling of
other materials. We als o feel that it has the ability to
contribute to economic development, environmental
protection, and co mmunity betterment. I say co mmunity
betterment because I' ve traveled this state fo r the las t
eight years visiting with communities that both recycle and
don't recycle. And I will say, and I c an't b ack th i s up
wit h qu an t i t at i v e dat a , b ut I wi l l s ay i t i s i n my opi n i on
that communities that recycle, do a good j o b of han dling
their waste, a re com munities t hat are str ong, that are
thriving communities and are mov ing fo rward. And now
they' re suffering from some ot her as pects of, you know,
flight and other issues. Again, I want to just go back real
quick to, this is product stewardship so it's d e aling wi th
CRTs. It's deal with flat panels. As the witness before me
said, the other components, t h ose ot her monitors, those
other displays also have hazardous waste and issues that we
need to be con cerned w ith t he en d of the life of those
materials. As I noted, and I' ll pass this out and this was
a testimony I gave la st time, just a slight bit changed.
B ut William McDonough and Michael Braungart have wr itten a
fantastic books c a lled Cra dle t o Cradle and they look at
material. Th i s material that we are throwing a way in to
landfills is reusable and it is less energy intensive to use
a recycled material in almost every case than it is to use a
virgin feed stock in feeding manufacturing. The American
C an Council is working v ery diligently right no w with
curbside programs across t his country to recover aluminum
because the recovered aluminum takes less energy and natural
r esources than does virgin feed stock to create aluminum. I
w ill kind of say that we shouldn't be just concentrating o n

are in computers because those have a higher value at the
end of their life than t h e CRT does. And I' ll give an
example and it might not be a good example. But it would be
like doing curbside recycling and collecting t h ree through
seven plastics, which have li ttle v a lue, if any, and
ignoring ones, twos, and other fib ers tha t ha ve hig her
value. Again , the American C a n Cou ncil, through their
Curbside Value Partnership Program, is saying, if you' re
going to do curbside recycling, the first thing you need to
do is go after materials that have high value. Tho s e high
value materials are goinq to return the most revenue into
the program. And again, I would say the same thing is true
here. We cannot ign ore the CPUs, the central processing

CRTs. I th in k we need to look at the other materials that
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u nits, of computers becau e we would be losing out o n som e
of that value. And I also agree with the money being put
into the Waste Reduction Fund. There is a mechanism that' s
already in place and that distributes grant funds throughout
the state. I do agree that putting it into there would be
as efficient as anything. With that, I' ll end. If there
are any qu estions I'd be more than glad to try to answer
them.

SENATOR STUHR: Are there questions for Mr . Andrews? If
n ot , t ha n k y o u v e r y m u c h .

STEVE ANDREWS: A l l right, thank you.

SENATOR STUHR: Thank you for coming. Nex t proponent?
Welcome.

CARRIE HAKENKAMP: Thank you, Senator Stuhr and the Natural
Resources Committee. My name is Carrie Hakenkamp, and
that's spelled H-a-k-e-n-k-a-m-p, and I' m the exe cutive
director of WasteCap Nebraska. We' re a similar organization
to Mr . Andrews with the Nebrask a State Recyc ling
Association. However, we focus solely on business recycling
w ithin the state of Nebraska. I ha ve tes tified o ve r the
last few bi lls, both introduced by Senator Preister and by
Senator Smith against those bills, primarily because they
don't include a n ything that would i n clude a business.
Businesses are regulated under state an d fed eral st atute,
depending on the si z e of the ir business, to recycle the
CRTs. I support this bill for a lot of different reasons.
WasteCap has been working with electronics for the past six
y ears. Ever since the first Y2K scare, we wanted to fin d
out what to do for our businesses when a ll of their

t rying to be very proactive with that. Stev e An drews h a d
mentioned the gr ant funds that are already in place. Over
the last several years, WasteCap has received over $243,000
i n grant fu nds from both t he Neb raska D epartment o f
Environmental Quality and the Nebraska Environmental Trust
Fund to provide b usinesses with e d ucation regarding the
proper handling of their electronic equipment and to do
computer collections throughout the st ate. And we have
successfully hasted 12 computer collections throughout the
state, collecting well over 100,000 pounds of equipment in
t hat time since 2002. We support this bill and would lik e

computers became obsolete on January 1, 2000. So we' ve been
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t o ech o Senator Pre ister's comments related to th e
uniformity of this bi11. I attended a national electronics
c onference in October. And at that time, we were told b y
the United States Environmental Protection Agency that they
were not going to take a stand on electronics, that t hey
would like for the producers to come up with something or
the private industries to decide on their own program, maybe
p articularly base that upon what they' re doing in t h e
European Union and how those manufacturer takeback programs
have been designed. And this bill seems to follow a lot of
those standards that have been set in Europe and are being
tested today in developing those programs throughout. The
sustainable design features that are in this bill will help
those manufacturers to reduce the amount of toxics because
every time they have to recycle a computer, it costs them
money. And the less materials that they have to recycle and
the less hazards that they put in th ose computers, it' s
going to cost them less money. S o the extended producer
responsibility that's in this b ill encourages the
manufacturers to develop a better design on equipment. And
again, this is already happening. The manufacturers are
already working together. All of your Sonys and Sharps and
Nitsubishis and all of the large manufacturers of electronic
e quipment are currently working together because of th e
European standards that are set in place. And when they' ve
had to change over their whole entire company and t heir
whole ent ire wa y of manufacturing and th e ir ta keback
programs for the European Union, they' re going to want to do
that for all of their manufacturing throughout the world. I
believe you had asked earlier, Senator Hudkins, about the
recyclers that are in business. And I can attest that there
are still several businesses in Nebraska, including the one
in Waverly and a couple in Omaha and some in o ther states
that provide services in Nebraska that are doing fairly well
and gro wing their businesses and adding on to their
businesses. So you know, I don't think that an'"hing that
we' ve done in the past has hurt electronics recycling and
it's really only a business that is in its infancy and wil l
grow continually and exponentially over the next few years.
And Senator Preister had me ntioned that th ere was no
landfill ban in this one and one reason that we have not
supported the bills in the past with the landfill ban wa s
because those bills didn't necessarily create any kind of

stage for the cre ation of infrastructure throughout the
infrastructure. And this bill seems to at lea st set the
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state by setting different locales that c a n serve as
processing units throughout the state. So we do support
that as well. I think that another question I had heard was
how many computers are out there. And in the last estimates
that I have heard is that there will be one com puter t o
dispose of for every computer that's going to be purchased.
So whatever that number might be, it's in th e hun dreds of
millions a yea r. But we ' re at the poi nt where we' re
replacing our equipment one to one now. And I think you had
asked about, Senator Smith, about the percentage of business
versus ho usehold e quipment. And I believe that the
estimates are ro ughly 60-80 percent of all electronics are
from commercial sources. And w hat we hav e found thr ough
research throughout the country and through other places is
that a lot of businesses are donating of f th a t eq uipment
right now. They' re not necessarily ending up in a recycling
program. And what hap pens with those donations is that
places like Goodwill might get them in their backyard. And
for instance, on e col lection we did a few years ago, we
subsidized the recycling of 254 computer monitors from ju st
one Goodwill in Lin coln because that's orphaned equipment
that's been dropped off at their door that doesn't work that
they can't sell, that they can't use. And they have to p ay
a price t o ha ve that recycled. So WasteCap Nebraska does
support this bill for l ack of anything that has been more
comprehensive than this bil l a nd aga in, to do something
versus nothing over the period. And that's all I had. If
there's any questions, I'd entertain those.

SENATOR STUHR : All righ t , thank you, Carrie. Are there
questions? S e nator Smith.

SENATOR SM ITH : If 60-80 percent of the mon itors are
a l r e a d y . . I mean, th e problem is already solved. Are you
shooting foi. 100 percent'? I mean, can we expect 100 percent
c ompl i a n c e ~

CARRIE HAKENVANP: : don't think that the problem is solved.
I think t ha t 60-80 percent of what is gene rated for
disposition i s generated by commercial resources. And they
are either donating off that equipment or if th e equ ipmer t
is too old, then they have to find a proper disposition.

SENATOR S NITH: Ho w many consolidation facilities are there
a cros s t h e s t at e ?
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CARR IE HAKENKAMP: There are two in Omaha and two, well, one
in Waverly and one in Lincoln.

SENATOR SM ITH: And if disposal at a consolidation facility
is required in Scottsbluff, how do we do that?

CARRIE HAKENKAMP: You would have to work with t he priv ate
industry or the manufacturers would have to develop that
disposal facility and then there would...

SENATOR SMITH: So t here's a pre tty good chance for a
c onsumer b a s e d f e e ?

CARRIE HAKE NKAMP: Not if, within th i s bill , the
manufacturers are covering the cost of that.

SENATOR SMITH: You' re assuming that the manufacturers would
cover the cost of that entire process up front?

CARRIE HAKENKAMP: Isn't that what this b ill do es, is it
creates that ex tended p roducer r esponsibility where the
manufacturer has to come up with the process and.. .

SENATOR SMITH: Th e re's that potential, I mean.

CARRIE HAKENKAMP: . . .to pay for it?

SENATOR SMITH: . ..they have to have a plan. But I could be
reading it wrong but that doesn't necessarily guarantee.

CARRIE HAKENKAMP: Oka y, and I may h ave mi sread t hat as
w el l .

SENATOR SM ITH : And in terms of the political battle, I
mean, there are n't enough vo t es in the Panh andle to
establish a consolidation point in the Panhandle.

CARRIE HAKENKAMP: Sure. Well, I think though, in the
Panhandle, that they' ve had some very su ccessful computer
collections i n Sco ttsbluff. And as a ma tter of fact, I
believe that co llection in Sco ttsbluff, they ended up
turning away a whole truckload of equipment and storing it
because they didn't have enough grant funds to pay for the
recycling until t hey ap plied fo r another grant to cover
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that. So I think there's the volume o ut th ere . It 's a
matter o f cre ating a p rogram where, this would be a basis
for creating that program, where you can cr eate ome sort
of, either takeback program with t.he manufacturers or maybe
a tail end cost to the consumer, I th ink that's what w e ' re
trying to avoid, though.

SENATOR SMITH: O kay , thank you.

SENATOR STUHR: Are t here other questions? I just had one
question. When you said you had a computer recycling day or
what. ever and you had 100 , 000 p ou n d s , t h en how d i d you
dispose of that? Was that through a company'?

CARRIE HAKENKAMP: We contr acted with one of the current
recyclers, either within Nebraska or with an other c ompany
that we work with out of St. Paul, Minnesota. And they came
on site, b rought a semi truck, brought scales, weighed it,
and we collected money from t he bus inesses for tho se
materials.

SENATOR STUHR : A ll right, thank you. T h ere are no other
quest i o ns . . .

CARRIE HAKENKAMP: Ok ay, thank you.

SENATOR STUHR: . . . thank you very much f or com i ng .
there other proponents? W e lcome.

JEREMY McNEAL: G ood afternoon, committee members. My name
i s Jeremy McNeal, M-c-N-e-a-l. I w ork for C P R eco very in
Omaha. We ' re a c omputer recycling company. In te rms of
Senato r P r e i s t e r ' s b i l l , ov er a l l , we f ee l t h a t t h i s i s a
good s t a i t t o l eg i s l at i on . We ar e i n s upp o r t o f t h i s b i l l .
The one concern that my company has, and this is nothing on
Senato r P i. e i s t e i ' s b i l l , i s t ha t man uf ac t u r e r s wi l l t ak e t h e
recycling poi tion o f w ha t th ey re ce ive ou t o f s tate ,
e l i m i n a t i ng i ec y c l i ng bu s i n es s e s and gob s b ec au s e
t hey . . .typically, a company, a manufacturer has nationwide
contracts. So they will honor t h ose co ntracts an d shi p
everything t o one consolidation p o int nationwide. In
response to that, I'd also like to say t hat we feel that
maybe a little bi t of oversight should be appropriated if
this bill would go through and let that be a ppropriated by
NDEQ o r othe r third party organizations, manufacturers'

Are
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plans also being reviewed by a committee like that. Also,
while some o pponents of this bill say collect CRTs only, I
feel that that is a mistake. I think that you also have to
collect the co mputer towers, the keyboards, things of that
nature. And the reason being, a person t hat walks i n to,
say, my company and has a computer system, typically people
just don't have a computer monitor, they have t he ent ire
system. If this bill was to go forward, then basically we
could say, here, we will take back the old monitor and the
manufacturers will pay for that. However, we would have to
charge for the rest of the computer system. Tha t leaves a
lot of ho useholds, homeowners very co nfused about why
they' re taking one and not the other. Tha t could l ead to
more improper d isposal i n the landfills, things of that
nature, especially in the smaller communities. If there's a
consolidation point and they work their way to get t o tha t
consolidation point and drop off that monitor, what are they
going t o do with the res t of it'? Th ey have no further
outlet. However, like I said, we do feel that this is a
good start t o the legislation. We are in support of this.
If you have any questions, feel free to answer them.

SENATOR STUHR: Okay, thank you very much for coming.
there questions? If not, thank you.

J EREMY McNEAL: T han k s .

SENATOR STUHR: N ext proponent? W e lcome.

GARY KRUMLAND: Than k you. Senator Stuhr, members of the
committee, m y na me is Gary Kru m land, that ' s spelled
K-r-u-m-l-a-n-d, representing the Leag u e of Nebraska
Municipalities in support of LB 1031. We' ve been contacted
by several city landfill of ficials who wanted us to come
h ere and support the bill. There are elements in the bil l
that they really support and think is important as part of a
electronic recycling statute. And I won't repeat what other
people have said but I' ll just emphasize three points. One
is, the plan does require that the public be informed and as
mentioned here, public information and education is a very
important a spect o f this. And they like that it's in here
and if anything, could be strengthened. S econd one is t h at
it does provide in centive or the ability to work with the
existing landfills, the pu blic an d private recy cling
entities. And they think that's a good approach and will

Are



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1031Committee on Natural Resources
Februar y 8 , 2006
Page 47

help create a statewide...well, to use the word ,
infrastructure for doing this. And the third one is, and
this has been mentioned, too, it do e s not ban hou sehold
devices from t he lan dfills. The concern is, is that if
there is a ban put xn place before the program is up and
running and p eople are aware of it and are using it, these
d evices will be dumped i n pla ces like t he ditches a nd
things, places where they' re not as safe as they would be in
a landfill. Landfills m a y not be a desirable place, but
they are I>censed, they do have lining, and they' re better
to put there than somewhere else. So those are the elements
they really like about the plan. So we support the bill.

SENATOR STU HR: Okay, are t here any qu estions for
Mr. Krumland? Tha n k you ver y mu c h for coming. Other
proponents? If we could move along. Welcome.

KEN WINSTON: Good afternoon, Senator Stuhr and members of
the Natural Resources Committee. My name is K en Winston,
last name xs spelled W-i-n-s-t-o-n. I'm appearing on behalf
of the Ne braska Chapter of the Sierra Club in support of
L B 1031. We support establishing a system t o provide f o r
the recycling o f wastes t hat are generated by electronic
devices. There are, as Senator Preister d iscussed, there
are vast amounts of hazardous materials, including mercury,
cadmium, and lead, t hat a re con tained i n the var ious
electronic devices that are likely to be disposed of. These
hazardous wastes should not be disposed of in landfills or
o therwise they should be recycled to the extent t hat the y
can be , many of these mat erials can be reused in
manufacturing new pr oducts. We believe that it ' s a
responsible method t o require the manufacturers who profit
from their sale to be responsible for their management and
we believe t hat this is a logical method of establishing a
recycling program. And at this point, we would a sk that
LB 1031 b e a d v a n c ed. Th ank y ou .

SENATOR STUHR : Okay , thank you. Are there questions for
Mr. Winston? If not, thank you.

KEN WINSTON: Th a n k y ou .

SENATOR STUHR: W e lcome.

GORDON KISSEL: I'hank you, Senator. I'm Gordon Kis sel,
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G-o-r-d-o-n K-i-s-s-e-l. I'm the registered lobbyist for
the Nebraska Goodwill Industries. All of my testimony has
already been said. I' ll just add one point. The National
Goodwills have e n tered into ag reements in Austin, in San
Francisco, and in Michigan with Dell Co mputers. And we
provide services as a collection point and also a s a
training of tearing down the computers and then getting them
t o a collection point that Dell has, a recycling a rea tha t
has Dell has identified in those areas. And we think that
it is a legitimate position for an industry like Goodwill to
provide that service and we look forward to working with the
manufacturers. We have no opinion on the manufacturer model
that Senator Preister has offered. We j ust want to make
sure that there is a phrase in the bill that says, and other
parties, and we can be one of those other parties.

SENATOR STUHR : Okay, thank you, Mr. Kissel. Are there
ques t i ons ?

GORDON KISSEL: T h ank you.

SENATOR STUHR: Tha nk you very m u ch. Other prop onents?
Okay, are those wishing to testify in opposition? W e lcome.

SARAH BALOG: (Exhibit 14) Hi, thank you. My name is Sarah
Balog with the Consumer Elec tronics Association in
Washington, D.C. I'd like to hand out my written testimony
which goes into great length on some finer points. But we' d
just like to briefly discuss some of the questions that have
been raised e arlier in the hearing. First, as to some of
the questions about the transition to DTV.

SENATOR STUHR: Did you spell your name?

S ARAH BALOG: Oh, I apologize. Sarah, S-a-r-a-h, and last
name is Balog, that's B-a-l-o-g.

SENATOR STUHR: Th a n k y ou .

SARAH BALOG: With regard to DTV, the transition is coming.
Congress did sign the bill two weeks ago, as another witness
said. But an important point to note is that 80 percent of
people in the United States wi ll see no ch ange at all
because...excuse me, I have a little bit of a col d so my
v oice k e ep s g oi n g ou t .
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SENATOR SCHROCK: W ould you lake a glass of water?

SARAH BALOG: I 'm sorry?

SENATOR SCHROCK: Would you like a glass of water?

SARAH BALOG: Oh , I'd love one. Thank you. Eighty percent
of people will see no change because any cable or satellite
subscriber, the digital signal will come through their cable
or satellite subscriptions so they will not need a converter
box. As the oth er witness noted, the government will be
subsidizing to, it's estimated, to the tune of $50 up to two
c onverter boxes for each household. So, exc use m e, jus t
real bri efly, I'd like to note th a t CE A, my tra de
association, rep resents over 2 ,000 companies, most
manufacturers but also some retailers and integrators. And
they are almost all affected by this proposed le gislation,
LB 1031. First of all, we support safe and effective
recycling. The entire industry is very su pportive of the
concept and t h e international issues that have been raised
are of concern to us and we are working to address those and
w orking with our partners i n the rec ycling industry t o
address those . The other point that I wanted to address
also xs that the Ross Inxtxatxve, which is part of what the
EU has just implemented and that will take effect in July of
thxs year, 2006, affects only design issues, it does not
address recycling issues at all. So manufacturers are
coming together to address th e , you know, reducing lead,
reducing cadmium, reducing mercury. But that does not
affect recyclzng at thzs point. We essentially oppose the
ball as it is currently written because we believe that the
burden of recyclxng these products should be equally shared
amongst all parties involved in the chain an d not pla ced
solely on manufacturers. Systems that ma ndate direct
manufacturer financing of government recycling systems a re
ineffective in d iv erting products of concern from improper
disposal and impose higher costs on consumers du e to the
inherent flaw s and ine fficiencies of such a sys tem.
Furthermore, the unenforceability of such proposals coupled
with the zero cost burden by new market entrants who do not
face these recycling costs until the end o f the est imated
15-year li fe sp an of many products, including televisions,
introduces unsustainable market distortions in the form of a
d ecisive cost based c ompetitive advantage t o these ne w
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market entrants. I think what we' re seeing a lot of is that
companies that, I know Senator Preister mentioned that HP
has been very involved in the drafting of this bill. And HP
is also a member of CEA. P art of the problem is t hat the,
just pure an d simple, th e business m odel of computer
manufacturers is very different than the business model of
television manufacturers. It make s sense for a computer
manufacturer to say, you know, the University of Nebraska or
a city or a small company, a small b u siness, i f you are
going to upgrade y our computers, we' ll take away your old
computers if you buy all new ones from us. And that ma kes
sense for them. But for television manufacturers, I mean, I
know the television I have in my living room is the one that
my dad bo ught in 1986 and they last just much longer. And
so there's really n o bus iness mod el for telev ision
manufacturers to , pe ople don't u p grade their televisions
e very two t o thre e yea rs. And so the inhe rent just
confusion within th e in dustry, I thi nk, is based on the
different business practices of d iffe rent consumer
electronics manufacturers. But I was very enc ouraged
earlier to hear that Senator Preister has agreed t o narrow
the scope of products listed in this legislation because we
do believe it's overly broad. And also, just wanted to show
you that we do believe that enforcement of the act will be
problematic. Given the large number of small manufacturers
and importers of covered electronic devices, CEA anticipates
an immeasurable level of noncompliance if the ma nufacturer
financed fund is implemented as proposed. CEA requests that
LB 1031 be amended t o clarify that the costs and fees for
complying manufacturers should not be raised to co mpensate
for noncomplying manufacturers and t hat re cycling costs
designated for those noncomplying companies be paid prior to
state enforcement action and re covery from m anufacturer
costs. And I guess ju s t in con clusion, CEA strongly
believes that a national solution is most ap propriate and
primarily as a means to avoid an undesirable patchwork of
state legislative mandates. We discussed a lot during this
hearing about the NCSL model legislation and that process.
And CEA has tried to be very involved in that process. I
think it's w orth no ting t hat t he largest s tate in the
country, California, has implemented and is up and r unning
an advanced recovery fee system, which is very similar to
w hat you were about with the tires. To us , it makes t h e
most sense b ecause then it 's paid at the beginning and
companies such as Goodwill Industries in Cal ifornia a re
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actually raising funds as a nonprofit, being involved in the
transportation and things like that. So w e believe that
C alxfornxa has the right model and that ot her st ates, a s
that arose from the NCS L process, other states will also
adopt that model. So I would be happy to answer any ot her
further questions. But just , I guess, in summary, the
consumer electronics manufacturers, other than the very few
computer manufacturers who have a bus>ness model that makes
absolute sense for them to inc orporate, you know , the
takeback of products, it makes it very difficult. You know,
again, going back to my per sonal television, I have a
Magnavox that my dad bought zn 1986 an d Ma gnavox i s no
longer with us. So if this bill was enacted, who would pay
to recycle my Magnavox t elevision? And that 's a big
question. So I'd be happy to answer any other questions.

SENATOR STUHR: Okay, thank you, Sarah. Are there questions
f or S a r a h ? Sen a t o r Sch r o c k .

SENATOR SCHROCK: Are you dr iving your dad's Buick, too?
( Laught e r )

SARAH BALOG: No , but actually I did just trade in about two
weeks ago our old Celebrity sedan, which was an '89 .

SENATOR SCHROCK: About the same thing, then.

SARAH BALOG: So m aybe we just use things a lot in my
family, I don't know.

SENATOR STUHR: Sarah, I do have a couple questions for you.
I know yo u mentioned s omething about a national program.
But how long do we have to wait? B ecause we don't see m t o
be able to get anything done on the national level.

SARAH B A LOG: A nd ag ain , w e , I sha re your and Senator
Preister's frustration. We work on a daxly ba sis in D .C .
trying to ma k e Congress understand that thxs is sue is
p ressing and that it's fine for people in Wa shington, D . C.
to be rem oved from this. But t h at, you know, state and
local governments are the ones dealing with televisxons left
on the curb and computer monitors left on the curb. An d so
i t ' s not, yo u kno w , in the absence of any action, states
will take action and we' re seeing that. M a ine has adopted a
bill, California, Rhode Island, Oregon. So xt's starting to
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happen.

SENATOR STUHR: All r ight, wouldn't you agree that working
with NCSL, I mean, and trying to establish somewhat o f a
un>form kinds of recycling programs is the right step?

SARAH BALOG: A b solutely. And as part of that NCSL process,
this xsn't the...the producer takeback model is not the only
model . . .

SENATOR STUHR: Ri gh t .

SARAH B A L OG: . . .that has been put forth by NCSL. T h ere
seems to be probably two or three different approaches. And
we just would advocate the use of the ARF or the A-R-F
approach instead of the takeback approach.

SENATOR STUHR: O kay, and you also mentioned that you had a
certain program. How are you working with c onsumers, the
manufac t u r er s ?

SARAH BALOG: As far as the design?

SENATOR STUHR: No, not the design, in the recycling area.

SARAH BALOG: The Consumer Electronics Association actually
has partnered w ith t he National Ce nter f or Ele ctronics
Recycling. And we have put together a program that's zn its
infancy called N ERIC, th e National Electronics Recyclxng
Infrastructure Clearinghouse, which is essentially going to
be a partner. We v iew it as a partner to the NCSL process
which would, we view it as an information clearinghouse, not
only for state and local governments who are seeking t o
implement legislation, but also for, you know, individuals
who...right now, we' re in the process of developing a web

i nd i v i d u a l c an t ype i n t h e i r z i p cod e and b r i ng up , you
know, I have one televzszon and my zip code xs, yo u kn ow,
37918. Wha t xn a 25-mile radius, where can I take this one
televxsxon? So we' re not working not only t o try to get
what we believe is the best recycling model...preferably
nationally but also at the state level. But we ' re also
working educate consumers on an individual one-to-one basis
through our Internet presence and through just public policy
initiatives.

site which will be hosted off of our CEA web site so that an
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SENATOR STUHR: All right, maybe you could share that, a
copy of that or something with us.

SARAH BALOG: Oh, absolutely. I' ll be happy to prov>de a ll
that information to you.

SENATOR STUHR: O k ay, thank you. Are there other questions?
S enator M c Dona l d .

SENATOR McDONALD:
Washing t on , D .C . ?

SARAH BALOG: Act ually, not originally, but I lave the re

Yes, are you from, Sarah, are you from

now.

SENATOR McDONALD: But you live there now.

SARAH BALOG: Yes, actually my mom was born and raised in
Dodge County and I'm ha ving dinner with my gra ndmother
t on i g h t . ( L a u g h t e r )

SENATOR McDONALD: We ' re ha ppy to have you back. S o you
have told us that various states have implemented their own
l aws. . .

SARAH BALOG: Y es .

SENATOR McDONALD: . ..regarding this. And you were notified
that Nebraska wa s lo oking at this , too, and that's why
y ou' re h e r e .

SARAH BALOG: Yes .

SENATOR McDONALD: What other states are working at the same
type of legislation?

S ARAH BALOG: A t ak eb a ck app r oa c h ?

SENATOR McDONALD: Yes .

SARAH BALOG: Okay, Maine has passed a law and is xn the
rule making process for implementing their program. There' s
been some discussion that it will actually get held up by a
lawsuit. There, again, I think, I can't remember if xt was
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Senator Louden or you, Senator Kopplin, who brought up the
question of just interstate commerce issues. The main law
a nd a lot of takeback models say, you k n ow, i f you sel l
products here then you have to register with us and pay for
them. But the problem that's inherent with that is Internet
distribution. Because if someone buys a pro duct on the
Internet and it's delivered there, is that manufacturer then
subject, because it was delivered into that state, which is
another just, you know, as with anything Internet commerce,
I think those i ssues almost always become the subject of
lawsuits. And then interstate commerce clause issues, if a
person, if a businesses is then going, wholesaling their
product across the line t o New Hampshire or a ny ot her
neighboring . tates and then bringing them in for the sale in
Maine, is th a t a way to circumvent that law? So a ll of
those issues are being brought up right now in a laws uit.
But that i. , Maine is really the state right now that has
implemented s takeback model.

SENATOR McDONALD: How about a point of sale, are you seeing
that more often?

S ARAH BALOG: C a lifornia is the state, is the only state
right now that...California and Maine are the only states
who, and Maine is not even functioning yet. But California
xs the onl y state that has a full y up and run ning
electronics recycling program and it is an advance recovery
fee, as y ou stated, v ery si milar t o tires or a bottle
deposit. You know, those analogzes aren't perfect but it is
s imilar, in that a person, when they b uy som ething, i s
charged. In California, I think the max fee is $12. I need
to check that but I can find that specifically. But I think
that's the hi ghest, going a ll the way down t o $1 or S2
d ependin g o n t he p r od u c t .

SENATOR McDONALD: O kay, thank you.

SENATOR STUHR: O k ay, are there other questions?
t hank y o u , Sa r a h . . .

SARAH BALOG: O k ay, thank you.

SENATOR S T UHR: ( Exhib i t s 15 , 16 , and 1 7 ) . . . f or b e i n g
h ere. Others wishing to testify in opposition? Okay, I d o
have three letters we do have in opposition. I believe it' s

I f n ot ,
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f ro m t h e
manager .
Technology
Elec t r o n i cs
R ecyc l i n g
opposi t i on .
wish i n g t o

J IM OTTO: Senato" Stuhr, Senator Schrock, members o f the
committee, my name is Jim Otto, 0-t-t-o. I am a registered
lobbyist for t he Neb raska R etail Fede ration and am
testifying in a neut ral position on LB 1031. I am, I was
wanting very much to testify positive. But in talking t o
some members, I was forced to testify neutral. So I want
this to be the mo s t positive n eutral t estimony i t can
possibly be. The retailers are very much in support of the
concept of this bill. It r eally, several questions have
been asked a bout wh ether it should be an advance recovery
fee, which obviously retailers don't want because they don' t
want to charge, don't want to actually charge another fee at
the sale. But the question really comes d own to, who' s
going to pay for it? And whether we' re talking about an
advance recovery fee or incorporating it into the co s t of
manufacturing, the customer, the co nsumer is eventually
g oing to pay for it. But if it isn' t, I guess our point i s
that it makes the most sense to incorporate it into actually
the cost of good s sold for the manufacturer to bear that
r esponsibility because otherwise, there's no incentive, a s
has been brought up before, in the design process. There' s
no real incentive to design a computer s o that it h as less
waste or th a t zt 's ea sier to recycle if the manufacturer
xsn't responsible for that. So what we' re really ta lking
about is, how should the customer pay? Should the customer
pay an advance recovery fee or should the customer pay in
just across the board, probably higher price because of this
extra cost in the cost of gc 's sold ? An d we t h i n k i t ma ke s
best overall sense for that . o be in the cost of goods sold
and the manufacturer to bear that. One of the t hings t h at
Senator Hudkxns b rought up was, there really isn't a good
infrastructure to get this going. And the reason w e wou ld
submit that t h ere isn't a good infrastructure is because
there's no way to pay for it right now. And what Sen ator
Preister xs struggling for is to try to find a way to Fey
for xt. So with that, I would say that we are very , v y
supportive of the con cept. The only real reason that

Apple Computer, Dr. Michael Foulkes, who's the
We also have t he Adv ancing th e Bus iness of
in opposition that will be ent ered. The

Manufacturers Coalition for Responsible
and Phil>ps Electronics of No rth A merica in

Senator Preister would y ou...oh, are those
testify neutral, excuse me, neutral? Welcome.
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couldn't testify positive is because officially, my national
members are f or a na tional solution. But that' s, as you
pointed out, Senator Stuhr, probably a long ways away.

S ENATOR STUHR: R ight, thank you. And I don't re call, di d
y ou spe l l you r na m e?

J IN OTT O :
( Laughte r )

SENATOR STUHR: All right, thank you, Jim. Are the re any
questions for Nr. Otto? If n ot, thank you for testifying.
Anyone else wishing t o tes tify i n a neut ral capacity?
Senator Preister, would you like to close?

S ENATOR PREISTER: T hank you, Senator Stuhr and members. I
thank it's been a productive hearing and I appreciate that.
I do appreciate the manufacturers, the retailers, the thrift
stores like Good will, wh o de a l with these pr oblems.
Everybody admits that there's a problem. But each has a
l ittle different slant on what a possible solution is. T h e
California model, I tried. The committee didn't like t h at
model. So I keep trying an d som etimes I can try your
patience. But I do keep trying. So I have what seems to be
a moving target, because once I adjust to the concerns and
the issues and com e up with another solution, then I get
other problems presented. So it is a challenge for me that
I accept, but I think it's a challenge for this committee.
Because I thank xt's within the purview of the Natu ral
Resources Committee to try and come up with a solution. So
I hope that the committee this year is somewhat limited b u t
for the fu ture, those who may remain on the committee wall
continue to help in dealing w ith this problem. And I
certainly will continue t o wo rk with everybody and we' ll
stay in touch with everybody who wants to be in touch.

S ENATOR STUHR: Thank you, Senator Preister. Are there a n y
questions? If not, that closes the hearing on LB 1031 and I
will turn t he proceedings b ack to our Chair , Se nator
S chroc k .

I ' m sorry, O-t-t-o, backwards or forwards.

LB 1161

S ENATOR SCHROCK: Thank you , Sen ator St uhr. Senato r
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Prei s t e r , y ou ' r e u p n e xt on LB 116 1 .

SENATOR PREI STER: ( Exhib i t 18 ) I mag i ne t h at . ( Laughte r )
Thank you, Senator Schrock and Natural Resources Committee
members. Ny name is Don Preister, P-r-e-i-s-t-e-r. I 'm
here as the primary introducer of LB 1161. It has been
introduced to add ress h ealth an d env ironmental concerns
related to emissions from tire-derived fuel energy s ources
compared to pr evious o r cu rrent energy sources. For
example, the emissions from a recent TDF, o r tire-derived
fuel tire burn at Ash Grove were compared with the emissions
from coal, which i s the facility's current energy source.
Some of the most toxic emission pollutants from the TDF
t r i a l bu r n exceeding coal' s emissions inc luded:
d iox i n / f u r a n s, PCBs , b er y l l i um, b ar i um, cadmium,
hexavalium (sic) chromium, le ad, and selenium. The intent
of LB 1161 as originally drafted is to prohibit the issuance
of a TDF permit if any of the emissions are higher than t he
current energy source's emissions. If tire-derived fuel has
higher emissxons than coal in tho se categories, then it
would be inappropriate to burn the tires, is my contention.
Ny concerns g o to the public health effects and potential
degradation to the env ironment. Howev er, a propo sed
amendment is al so before you. I' ve printed that amendment
in the journal so that it was available a lready to othe rs
and hopefully you hav e a copy of it. I did not bring
a dditional copies but can provide it. It would s trike al l
the current sections of the drafted LB 1161 and take a new
approach to address concerns related to TDF. The language
is patterned after th e provisions contained in Senator
S chrock's bill, LB 1109, w h ich are know n as bad acto r
p rov i s i on s . A nd it's t hanks to Sen ator S chrock w h o
suggested thzs solution. Adopting a TDF bad ac tor statute
to address health and env i ronmental concerns is the same
approach which has been in statute for CAFOs si nce 19 99.
The bad actor provisions fo r CAFO s and the prov ision
proposed xn thxs amendment for TDFs are far less st ringent
than numerous o ther bad act.or provisions administered by
agencies such as Ban king, Insurance, Health and Hum an
Service, Professional Certifications, and the Liquor Control
Commission. The prop osed amendment, AN2159, includes the
following requirements. DEQ must reject an application for
a permit for T DF up o n a find ing t hat the applicant is
unsuited to perform the obligations o f a permit holder.
This determination is oased on a finding that, within the



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1161Committee on Natural Resources
F ebruar y 8 , 2006
Page 58

previous three y ears, th e applicant ha s allowed five
emissions exceeding levels a llowed by permit conditions,
federal or state statutes, or regulations adopted p ursuant
to such s t atutes i n any fac ility i n Neb raska owned or
operated by the applicant or the applicant has a crim inal
conviction for violation of the Nebr aska En vironmental
Protection Act or for violation of environmental laws in any
jurisdiction. Again, responsible parties aren't affected by
this. It's essentially the bad actor provision. DEQ sha ll
revoke or s u spend a permit if the applicant is found
unsuitable based on five violations in the past five yea rs
at the permitted fa cility. See m s fairly generous to me.
Three, the department shall also reject an application for
major modification on the facility if the applicant is found
unsuitable based o n five violations in the past five years
at the permitted facility. Just as a note, too, the fiscal
note that you have in your notebooks on the original bill is
certainly different because it didn't take into account this
amendment. So the fisca l note , at this point if this
amendment were adopted, would certainly be outdated and a
new fiscal note would have to be issued. I believe DEQ's no
fiscal impact determination on LB 1109 is probably closer to
the fiscal i m pact of the amendment, AM2159, should it be
adopted. And I believe this approach i s mo r e co nsistent
with the policy approach the Legislature has determined is
justifiable for violations in another environmental program
as well as in a host of other state programs. The second
provision contained in the green copy of LB 1161 grants DEQ
authority to adopt a i r quality regulations which are more
stringent than federal ai r quality r egulations. The
language is not a ma ndate for DEQ to draft more stringent
requirements but merely allows the department to pursue this
course if they feel it would be necessary to protect public
health. That pr ovision was a concern to the cattlemen and
to other producers. And so the draft amendment takes t h at
out and sh ould al lay some of what would ot herwise be
opposition testimony to the amendment. Wit h that, S enator
Schrock, I would be happy to ans wer any questions I'm
c apable o f an s w e r i n g .

SENATOR SCHROCK: Thank you, Senator Preister. I was in a
one-act play o nce and somebody mentioned to me about a bad
actor then, too, so I don't know. ( Laughter ) An y qu e s t i o n s
for Senator Preister? Thank you for being with us and we' ll
give you the opportunity to close. Can we see a show of
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hands of those in support of this bill? Can we see a show
of hands o f those in opposition? Okay, I'd like to limit
testj.mony to 15 minutes each, 1 5 minutes for proponents,
15 minutes for op position. That mean s if you take ten
minutes, that leaves five minutes for t he re s t of them .
That's kind of tough.

KEN WINSTON: I wi ll be very brief, Mr. Chairman. Senator
Schrock, members of the Natural Resources Committee, my name
is Ken Winston, last name is spelled W-i-n-s-t-o-n. I'm
appearing on be half of the Nebraska Chapter of the Sierra
Club in support of LB 1161. This bill is similar to LB 1109
or the amendment is, I should say. Curre ntly, w e lim it
licenses and permits b ased up on violations that threaten
groundwater in the Livestock Waste M anagement Act. This
amendment would limit licenses based upon violations for air
pollution. We believe that the same principle should apply
and we' re asking that LB 1161 be advanced. Would be glad to
answer questions if I can.

SENATOR SCHROCK: Th a nk y o u , Ken . Q uest i o n s ?

KEN WINSTON: I'm guessing Senator Schrock will probably ask
m e some questions about LB 1109 at some point, maybe not i n
this hearing. And I'd be glad to visit with you about that.

SENATOR SCHROCK: W e w ill do that.

KEN WINSTON: Th a n k y ou .

SENATOR SCHROCK: Next pro ponent, p lease? If you' re a
proponent, please move to the front of the room so you ' re
ready to testify.

LYNN MOORER: Good afternoon, Senator Schrock and members of
the committee. I am Lynn Moorer, M-o-o-r-e-r, a Lincoln
attorney today representing Eastern Nebraskans Against...

SENATOR SCHROCK: Did you spell your last name for us?

LYNN MOORER: M-o-o-r-e-r, Moorer.

SENATOR SCHROCK: Okay, I'm sorry.

LYNN MOORER: I'm representing Eastern Nebraskans Against



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

Committee on Natural Resources
F ebruary 8 , 2 0 0 6
Page 60

LB 1161

Chemical Trespass. We support LB 1161 as amended by AM2159,
offered b y Senator Preister and thank him for his
responsiveness in addressing significant concerns by area
residents. As a basic matter, burning tire-derived fuel, if
not done properly, can be quite hazardous to public health
and the environment. Burning TDF, as it's known, TDF rather
than coal poses special risks and concerns. Amo ng them,
tires contain metals and have significant levels of chlorine
in them, both o f wh ich, when burned, can generate very
hazardous emissions. For example, when chlorine-containing
products are burned, they can create dioxins and furans as
products of incomplete combustion, especially when there are
malfunctions and upsets. Diox ins and f urans, for y our
information, are irreparably toxic in minuscule amounts.
There is no proven safe level for inhalation or ingestion of
dioxins or furans. Burning TDF in cement kilns, as is being
considered in Nebraska, is especially risky. This is
because ce ment kilns are a relatively unsophisticated
technology as c ompared to commercial hazardous was te
incinerators, which have much m ore stringent performance
standards and pollution control requirements than cement
kilns have and wh ich are r equired to have f ail-safe
combustion devices, which cement kilns are not required to
install. This me ans that the m argin of error is much
smaller when cement kilns burn TDF, even when special
attention is paid to getting all the equipment to operate in
an optimal level during a test burn, a level that is much
better than ordinary day-to-day operations. Emissions from
TDF increased for eight toxic pollutants as compared to when
coal was the only fuel, as Senator Preister outlined. This
means that it is wise public policy to allow only those
operations with d emonstrated high competence and superior
track records to burn tire-derived fuel. AM2159 t akes a
sensible approach in attempting to assure that only the best
operators with good compliance records can b urn TDF in
Nebraska. N ow it's important to keep in mind th at even
though an operation may report its numerous malfunctions and
excess emissions within the t ime frame required by state
regulations, that reporting does not in any way lessen the
harm to the e nvironment and public health caused by the
malfunction. Many of the malfunctions and excess emissions
that hav e occ urred in Nebraska in c ement kilns ar e
significant. Some have allowed emissions more than three
times the level allowed by state regulations. One operator
had repeated malfunctions resulting in e xcess emissions.
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Since October, 2005, for example, this o peration has
experienced malfunctions, which are also violations of their
permit, on 13 separate days. This is an operation that was
not even burning TDF. It was burning its normal fuels, coal
and natural g as, w h ich is muc h le s s co mplicated than
achieving complete combustion and safe o p eration when
b urning TDF. Tha t is why we do urge the com mittee t o
support AM2159 a s currently structured by looking at all
violations of state and federal statutes, r egulations, and
permit conditions when assessing an operator's track record,
regardless whether or not the violations were reported to a
regulator. It's important that the mere reporting of these
violations not be allowed to effectively absolve it of the
vxolatxons when assessing the c ompliance re cord and its
elxgxbxlzty to bu rn TDF. The reporting of the violations
doesn't make the toxic emissions any less toxic o r somehow
recall, pull back those toxic emissions. Nor does the mere
r eporting of the violations make the ope rator an y mor e
competent or lessen the possibility that excess emi ssxons
will occur again in the future. Inde ed , t he operation I
ected previously notified DEQ of its repeated malfunctions
resulting xn excess emissions, but kept on exp eriencing
malfunctions. The m ere reporting of the violations did not
make the people in the community o r the env ironment any
safer. We agree , in sum, with Senator Pre>ster that when
assessing an operator's compliance h istory, what sh ould

d ischarges that are unpermitted, regardless of wh ether o r
not the vi olations were reported. And we do agree that we
need to assure that operators who have not de monstrated a
very hxgh competence record are not allowed to engage in the
risky and hazardous business of TDF burning. We urge you to
support AM2159 amended in to LB 1161. It wi ll add a much
needed l a yer o f protection for the publi c and the
environment. Thank you. If you have any questions, I would
be happy to try to answer them.

SENATOR SCHROCK:
Kremer.

SENATOR KREMER: You had mentioned that the toxic p o llutant
emzssxons had increased on I think it was nine different...

LYNN MOORER: Ei ght cixfferent pollutants.

c ount are t he vio lations that re sult in emi ssxons o r

T hank you , L y n n . Questions? Sen ator
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SENATOR KREMER: Eight dif ferent p ollutants. Did some
decrease though? It seems like I saw a table one tame that
some had decreased also. Were there some, it seemed like,
was mercury one that decreased or something? I'm not sure.

Thxs does indicate that m ercury didLYNN MO ORER:
i nc r e a s e . . .

SENATOR KREMER: It did increase?

LYNN MOORER: . . .d ec r ea s e . . .

SENATOR KREMER: Dec r eas e .

LYNN MOORER: . . .xn a small amount.

SENATOR KREMER: Ok ay .

LYNN MOORER: That is correct. The eig h t th at inc reased
are, by a nd lar ge, some of the most toxic pollutants that
ex3.st zn tiny amounts. Mercury is als o a very tox ic
pollutant. It, in this test burn, did decrease slightly.

SENATOR KREMER: W ere there any others decreased also or.

LYNN MOORER: Yes, there other that, of the ones that they
m onit o r e d .

SENATOR KREMER: Ok ay .

LYNN MOORER: Now there are literally hundreds of hazardous
constituents that are created when you combust the materials
that are in tires i n combination with coal. The re were
roughly 15 or 18 of the ve r y la rge number that we re
monitored. So t his reflects what was monitored. It is not
a complete picture by any means of what ac tually happens
with respect to what goes on in a day-to-day basis. As I...

SENATOR KREMER: Do you have any idea how many decreased or
d oes i t say on t he r e ?

LYNN MOORER: I can count them.

SENATOR KREMER: M aybe we had that before one tame. I don' t
remember where I got it.
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LYNN MOORER: O k ay.

SENATOR KREMER: I don't want to take a lot of time.

LYNN MOORER: I thank theu were roughly about the same.

SENATOR KREMER: Incre ased or...so as many, it looks like
more decreased than increased then.

LYNN MOORER: Rig ht, recognizing, Senator, that n ot all
pollutants are e qual. Some are very, very toxic and the
ones that I mentioned, dioxins and furans, ar e extremely
toxic, tiny amounts, there is no safe level.

SENATOR KREMER: Ok ay .

LYNN MOORER: And they are some of the most persistent and
difficult p ollutants to deal wit h in the envir onment
because, as I indicate, any time you have a chlorine, a
product that has chlorine in it and it's combusted, then i t
creates and disperses dioxins.

SENATOR KREMER : Were any of thos e that decreased very
d angerou s o n e s , t o o?

LYNN MOORER: M ercury xs the one that probably, I mean, it' s
a ll relative. It depends on whether or not you, the form
that they' re ingested. But mercury is definitely one of the
most that is difficult.

SENATOR KREMER: O k ay, thank you.

LYNN MOORER: Again , t h e point being here that this is a
tricky, risky bus>ness. And you want to a ssure t hat only
those who have a demonstrated good, very good track record
are allowed to burn TDF because they are such a small margin
of e r r o r .

SENATOR KREMER: Th a nk y ou .

LYNN MOORER: Y ou' re welcome.

SENATOR SCHROCK: Ot her questions? Lynn , you' re referring
to the emi ssions t h at, t h e test burn on the tires at Ash
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emissions you' re referringGrove this summer, xs that the
to?

LYNN MOORER: That 's correct, that's what Senator Preister
was referring to, xs my understanding.

S ENATOR SCHROCK: All r ight, an d the n that 's t he chart
y ou' re r ef e r r i ng t o?

LYNN MOORER: That is correct . It is Ash G rove who
experienced 13 malfunctions, not even op erating th e TDF ,
Iust burning their norm a l coal and natural gas ,
13 malfunction events since October.

SENATOR SCHROCK: Did the malfunction e v ents result in
d i s c h a r g e s o f . . .

LYNN MOORER: Excess emissions, yes.

SENATOR SCHROCK: A l l right.

LYNN MOORER: A s I indicated, some of them, more than three
times what's the permitted level.

SENATOR SCHROCK: Th a n k y o u , Ly nn .

LYNN MOORER: Y ou' re welcome.

SENATOR SCHROCK: If I'm not mist aken, you r father is
C harle s M o o r e r ?

LYNN MOORER: That is correct.

SENATOR SCHROCK: O kay, he was my associate pastor for quate
a few years at Holdrege. Nice to see you.

LYNN MOORER: N ice to see you.

SENATOR SCHROCK: N ext opponent, please?

LYNN MOORER: I was a proponent.

SENATOR SCHROCK: I mean prop onent, I' m sor ry . Next
proponent? We are, we' ve used up about half the 15 minutes.
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JOHN KNAPP: Senator Schrock, my name is John Knapp, J-o-h-n
K-n-a-p-p. Thank yo u for the opportunity to testify in
f avor of the amendment 2159. I' ll be very brief. I thin k
this is a very...I'm a neighbor to the facility that Lynn
and Senator Preister referred to. I'm conc erned a bout
the...I'm down wind of the plant, approximately three miles.
And in days of old, before they had any pollution controls,
our fence would look like frost at times in the morning from
the fine particulates coating the fence on a humid day , a
humid mor n i n g . And so I t h i n k I ' m i n t h e d i r e c t l i n e of
their discharges and I am concerned about their c ompliance
record and emissions that wo uld be released if they were
allowed to burn tires as such.

SENATOR SCHROCK: Okay, I understand they' re allowed to burn
tires now, they just...

JOHN KNAPP: They did the trial burn. They' re not allowed.
They have to go through the permitting process. So at this
moment, they do not have a permit to burn tires.

SENATOR SCHROCK: A l l right.

JOHN KNAPP: They had a permit to do the trial burn.

SENATOR SCHROCK: Okay, are there questions for Jo hn'? I
guess that will be it then. Next proponent?

JAREL VINDUSKA: Senator Schrock, members of the council, my
name is Jarel Vinduska, J-a-r-e-I V-i-n-d-u-s-k-a. I'm here
in support of this legislation because ever since this issue
of burning tires came up many years ago, I live fairly close
to the area so I felt it prudent to become educated on the
subject of burning tires. I don't claim to be an expert but
I' ve done as much studying as I can. And the thing t ha t I
remember from ye ars back that stuck in my mind, when tires
were burnt at the Hallam Power Plant. I went up t h ere to
try to educate myself on it and I got to talk to a couple of
the engineers up there. And they maintain that one of the
reasons they quit is that tires ar e ha rd to burn on a
sustained basis. If everything is right, if your pollution
control equipment i s fun ctioning t o the utm ost, they
maintained yo u can do a pret ty good job at it. But the
trick is, is on a sustained basis to do it and, b ecause of
the nature of the soot . It 's a more gummy type of soot,
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s upposedly . But anyw ay , be c a us e o f
when you d o a t es t , you ' r e at you r
to be. And so in the long term, th
and that's why I think this legisla
Because it would on ly be common
watch something that has a potentia
And if they' re able to do it right
keep doing it. If they can't do it
to quit. And so this makes perfect

SENATOR SCHROCK: Thank you, Jarel. Are there questions? I
see none. Appreciate you being with us. Next proponent? I
see none. Is there opponent testimony?

DANIEL PET E RS: (Exhibits 19 a n d 20 ) Nr . Chairman and
members of the committee, m y name is Dan Peters,
P-e-t-e-r-s, and I' m the man ager of Ash Grove Ce ment
C ompany's Louisville, Nebraska plant, which i s the onl y
cement plant i n Neb raska. Ash Gr ove's Louisville plant
produces one million tons of cement a year. I would like to
speak against passage of LB 1161 and specifica) ly Section 2
of the b ill; here is why. As you know, Section 2 would
prohibit the Nebraska Department of E n vironmental Qual i t y ,
NDEQ, from is suing a per mit to use tire-derived fuel, or
TDF, if any element measured during tests of TD F increases
from the baseline test re sults. The Environmental
Protection Agency supports TDF use in cement k ilns. They
issued a statement saying, in part, " Based o n o v e r 1 5 yea r s
of experience with more than 80 individual facilities, EPA
recognizes that the use of tire-derived fuels is a viable
alternative to the use of fossil fuels." As you know , the
Louisville plant t e sted this high energy fuel last summer.
We have shared the test results with you during testimony on
another bill. We are making those results available to you
again today, along with the EPA statement. The provision we
are opposing today clearly targets the plant that I manage.
An important and very basic point I want to make to the
committee at the start is that Ash Grove Cement Company
o perates the Louisville plant under a per mit from NDEQ .
That permit s ets limits on plant emissions and we have a
sharp focus on operating within those limits. At no poi nt
in our TDF testing did we exceed the levels allowed in our
permit for using coal. That was a condition of the variance
granted to conduct the t e st. Resul t s showed th a t less
nitrogen oxides and sulphur o xides, the chemicals often

t hat , ev e r yb o d y know s
best, at least you ought

a t's what the danger i s
tion is prudent and fair.
sense that you'd want to

then they' ll be able to
right, then they ou ght
sense . Th a nk you .

1 t o d o so mu ch h ar m.
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associated with air pollution, smog, and acid rain, were
emitted when TDF was used. Carbon monoxide stayed about the
same but was a little lower. That's what we expected,
that's the industry norm. As we shared with the committee
previously, our TDF t ests showed that 12 constituents had
lower readings with TDF and eight had slightly higher
readings. In the words of the NDEQ news release reporting
t he r e s u l t s , "Twelve different metals were measured. There
were some barely measurable changes in e m issions, some
decreasing and some increasing. But the changes are
considered insignificant." And for nonmetallic compounds we
measured, the DEQ said, "Very small changes in emissions
occurred for a number of other compounds." I'd like to take
just a moment to explain what the state may have meant when
they said the changes were insignificant. Although several
of the tested materials showed far smaller increases, I will
use lead in my explanation s in ce it was featured
predominantly in d iscussions of air quality. I want to be
clear that the levels of lead that come from our plant a re
very low, whether we are burning all coal or substituting
10-15 percent of the coal with tires. The National Ambient
Air Quality Standard for lead is 1.5 micrograms of lead per
cubic meter based upon a thr ee-month average. The
Louisville test w ith TDF predicted a concentration of only
9,100-millionths of a microgram of lead per cubic meter of
air. A micr ogram is one-millionth of a gram. Here' s
another way to look at that. If the acc eptable ambient
level for lead were 15 million, our number would be 7.2
using coal and 9 using coal and TDF . So our Louisville
plant is a very tiny fraction of the national acceptable
standard and there is e ssentially no d i fference between
either number. That is what the NDEQ was understood to mean
when it said the difference was insignificant. There's a
real question whether the tests themselves can be accurate
enough to measure the small degree of variation. And there
is another variable in the test. Not every ca rt lo ad of
coal that arrives at our plant is exactly the same chemical
makeup. The tiny change in lead emissions during the test
could have come from the coal we used that day. I could
analyze the findings further and w e wi ll if yo u ha ve
questions later. Our point in discussing results is to show
that this bill would not add meaningful protection and that
no added protection is needed in state law, nor, in the
opinion of A sh Grove, does it help Nebraska or Nebraskans.
Two weeks ago, Ash Grove held a ceremony in Arkansas, as an



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

Committee on Natural Resources
Februar y 8 , 200 6
Page 68

LB 1161

example, where we announced an expansion of our plant there.
The h e a d o f < he state Department of Environmental Quality
joined the ceremony specifically to praise our TDF solution
for Arkansas. We think that allowing us to help Nebraska
with its scrap tire problem would bring the same kind of
praise in th is state. In our view, this legislation would
provide no additional protection of public health. Instead,
s crap tires will continue to be d iscarded i n streams a nd
along the state's roadsides. Those are ideal locations for
mosquitos bearing West Nile vi rus to bre ed. The EPA
supports TDF . The NDEQ found o ur te st with TDF to be
satisfactory. I urge you to decide that what has been found
to be acceptable by Departments of Environmental Quality in
2 4 states, including Nebraska, is acceptable to you, too. I
would like to add ress the amendment that Senator Preister
h as offered to LB 1161. First, I would note that no one in
Nebraska has a bett e r han dle on whether A sh Gro ve 's
Louisville plant is responsibly operated than th e Neb raska
Department of Env ironmental Quality. The NDEQ applies the
l aw very aggressively. Now I wo uld like to review t h e
process that we have been following. Under current law, Ash
Grove requested a variance to test TDF. Ash Grove welcomed
the opportunity to demonstrate that our partial solution to
Nebraska's scrap tire pr oblem was responsible from an air
quality perspective a s we ll as a waste manag emen~
p erspec t i ve . W e participated in pub lic me etings, w e
complied with the process requirements, and w e earned the
variance. The terms of the variance to test TDF stated that
we had to stay within our permitted emission limits and that
we would h ave to hal t tests if we did exceed the limits.
The NDEQ was present during the testing last July . There
were no vio lations that required us to stop our test. Our
test findings were positive and acceptable. The NDEQ sa id
so in a news rel ease and a spok esman a dded that they
expected us to apply for a permit. The permit process lies
ahead of us. The NDEQ already has the regulations in place
which address the permitting process. The NDEQ can and will
require us to submit a permit application and go through
public comment, which will al low the public to make all
comments that they feel necessary. The NDEQ will respond to
the public comments and re vise th e permit te rms and
conditions as necessary. If a permit is issued by NDEQ...

SENATOR SCHROCK: Nr . Pet e r s . .
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DANIEL PETERS: Ye s ?

SENATOR S CHROCK: . ..if you can kind of sum it up, we would
appreciate it.

DANIEL PETERS: Okay. T here's one last point I'd like to
make.

SENATOR SCHROCK: A l l right.

DANIEL PETERS: We operate a comp lex facility where we
process approximately 5 ,000 tons o f mat erial an d burn
roughly 400 tons of coal per day. The plant is operated and
staffed 24 hours a day, 365 days a year. We are not perfect
but we make an attempt to operate within our permit limits.
Unfortunately, we do have some instances where we exc eed
standards. We repo r t th is instances, which mainly occur
during equipment start-ups and sh utdowns and equipment
malfunctions. We mak e every attempt to minimize these and
to address them immediately. We thank that the r e gulations
that are cu rrently available by the state of Nebraska are
effective to manage the firing of TDF.

SENATOR SCHROCK: Okay, thank you. Are there questions? We
appreciate you being with us.

DANIEL PETERS: Ok a y , t h an k y ou .

SENATOR SCHROCK: N ext opponent?

DOUG SWEENEY: (Exhibit 21) Thank you, Senator Schrock and
members of t he co mmittee. My name is Doug Sweeney, it' s
spelled S-w-e-e-n-e-y. And I just wanted to foll ow u p a
little bit with Dan's testimony, specifically to share with
you, as Dan mentioned, that we believe that the NDEQ and the
L ouisville facility is already permitted and that the NDEQ
has the regulations that are already in place to manage not
only the operations of the Louisville plant as it currently
operates today, b ut as well as when and if we get a permit
to use TDF as well. I' ve provided a packet to you and I
don't intend to go through each of the r egu l a t i o ns a n d r ead
them to you, of course. But I did gust want to go through,
if you would. I did number the pages and just briefly I' ll
go through some of those just to give you a se nse for the
types o f reg ulations, the amounts of regulations that are
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already in place at the facility. On page 1 is basically a
summary of the rules, the current rules and regulations that
are in Nebraska. If you' ll turn to page 2, you' ll see under
Title 129 tha t de a l s w ith the a ir q u ality division, the
Nebraska air quality regulations. If you' ll turn to page 4,
they have a section in Ti;le 129, Chapter 8 that deals wi th
the operating permit content. And as you can see, there's a
very extensive list of things that are required as far as
the content that's inside or in an air permit. If you ' ll
turn to pa ge 6, in ess ence, under 007, you' ll see that
there's some language there that requires permit. . .

SENATOR SCHROCK: Y o u lost me for a little bit there, Doug.

DOUG SWEENEY: I 'm sorry, on page 6...

SENATOR SCHROCK: But if I look at the bottom, if yo u look
at the bottom, you' ll see page 6 in the left-hand corner.

DOUG SWEENEY: Yes, sir. T h at's the page. In 007, you' ll
s ee under g eneral c onditions that pe rmits c ontain t h e
following prov isions which, in esse nce, requi re that
facilities comply with all conditions in their permits. If
you turn to pag e 7, you' ve got ar eas t hat dea l with
compliance requirements. It requires t hat th ere's a
c ompliance cert ification, that there 's re porting a n d
recordkeeping that's required in order for the department to
ensure that there's compliance with the permit itself. The
next provision al lows f or the department at any time to
enter the facility and inspect the facility. If you turn to
p age 8, there is a section in there that deals with if the
department feels that there are areas in which a facility is
not in compliance, then a facility can develop a schedule of
compliance and det ermine and set up a mechanism for coming
i n to compliance. Item 13 at the bottom of the p a g e g iv e s
the d irector t he opp o rtunity to have conditions and other
restrictions that he feels that are necessary to protect the
health and the environment. If you turn to page 11, y ou' ll
see that th i s section, Chapter 17, deals with construction
permits and when they' re required. And clearly, you' ll see
that the Portland cement plants are definitely listed in the
regulations under this particular chapter. On page 13, you
can see that the d i rector a g ain has dis cretion w hen he
receives an app lication t o determine if, i n fact, this
facility or the operation of the faci lity m ay adv ersely



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1161Committee on Natural Resources
Februar y 8 , 20 06
Page 71

impact the National Ambient Air Quality Standards. And if,
in fact, it does look like they determine that that is the
case, then a construction permit or a permit to conduct this
activity is not issued. And if, in f a ct, t hey de termine
that there wa s a violation that did occur of the National
Ambien t Ai r Quality Standards, then they have the
opportunity to pu rsue enforcement actions as indicated on
p age 14. Al so on page 14, with r espect to is suance o f
permits, there ar e opportunities for public notice. In
other words, there's opportunities for public involvement in
the permit activity. If we turn to page 19, t h ere' s
additional regulations in Chapter 18 that deal with new
source performance standards or emission limits for existing
sources. Once again, on page 20, you' ll see that Po rtland
cement plants have a myriad of regulations under Subpart F,
which limits the operations of Portland cement plants. If
you keep t u rning o n to pag e 25, a gain, a nother set of
regulations that fall under C h apter 28, which deal wi th
hazardous air p ollutant emission standards. Once again,
they fall u nder 4 0 CFR Part 63 of the envir onmental
regulations. And on pag e 26, you can see that Portland
c ement plants, once again, are listed and are re quired t o
comply with S ubpart LLL, which h as a lar g e nu mber of
conditions and requi rements that co ntrol Po rtland ce ment
plant activities. So in summary, as you can see, this was
not a comprehensive list of all t he regulations and the
rules and re gulations that are in place. But I think you
get a sense for, that there is a lot of regulations that are
already there t hat t he department ha s t he rule s and
regulations and th a t there re ally i s no need to add any
additional regulations. So that's all I have. I'd be happy
t o an swer a n y q ue s t i ons .

S ENATOR SCHROCK: Th ank yo u , Do u g . Questions? Sena tor
H udki n s .

SENATOR HUDKINS: Mr. Sweeney, when you had your test burn,
what percent of coal did you replace with tires?

DOUG SWEENEY: I believe we got up to appr oximating
15 percent replacement, Senator Hudkins, yes.

SENATOR HUDKINS: Fifteen...and if you were granted the
authority to go to TDF fuel, would you make any e n gineering
changes, any op erational changes to attempt to keep those
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emxssions under what you' re already seeing with coal? And
if so, what would they be?

DOUG SWEENEY: Well, we' ve got.. . one of t h e t hrongs t ha t w e
dad during the test, of c ourse, xs we manu ally f e d the
tares. So if, in fact, we were to proceed with the program,
we would put in an automated system which would enable us to
prov>de a con sistent feed of the tires. So that zn itself
would be of benefit. We have continuous e m xssxon mo nftors
that are already in place at the plant. And so we would be
continuously monitoring th e emxs sions and we would
ultimately, with the permit that would be issued, we would
h ave emission limits that would be in place that t he NDE Q
would require u s to mai ntain the operation within those
limits. And so that, we would again be monitoring w ith
those monitors to stay under those limits.

SENATOR HUDKINS: It was said earl ier that most of the
emission problems were when you started and stopped; started
a nd s t o p ped wh a t ?

DOUG SWEENEY: It 's typi cally w hen we ' re s t arting an d
stopping the cement plant operation or the pyro process. If
you' re starting up, zn essence we have to heat the system up
to operating temperatures.

SENATOR HUDKINS: So you don't operate 24 hours a day?

DOUG SWEENEY: We do.. .our goal, of course, is to operate
24 hours a day. But the fact is that you' ve got a lot of
moving equipment and that equipment d oes fai l an d
maintenance does have to occur. And typically what we try
to do is sche dule ma intenance s o we have sch eduled
maintenance. But there's a lways t hose i n stances where
there's unexpected, unforeseen cases and that was what was
alluded to earlier, what we may ha v e wh a t is cal led a
malfunction, which is an unexpected occurrence.

SENATOR HUDKINS: Th a nk y o u .

SENATOR SCHROCK: Othe r questions? Doug , how many plants
does Ash Grove operate nationwide?

DOUG SWEENEY: We have nine cement plants xn operation right
n ow, S e n a t o r Sc h r o c k .
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SENATOR SCHROCK: And is coal the primary source of fuel at
all nine plants?

DOUG SWEENEY: Ye s , that's correct.

SENATOR SCHROCK: And how many of those nine plants do you
burn t i r e s ?

DOUG SWEENEY: Rig ht now, we' ve got six that are operating
on tires right now.

SENATOR SCHROCK: Okay . All right , other que stions?
S enato r Lou d e n .

SENATOR LOUDEN : On those oth e r si x, do you have any
problems with emission control or anything for some of these
types of pollutants that's l isted h ere on some of the
paperwork we have? H ave you got that under control in those
o ther p l an t s ?

DOUG SWEENEY: As w e would have at Louisville, we have air
permits, again, with limitations, conditions that the plants
have to operate within those limits and conditions. And so
we are op erating in compliance with our air permits at all
those locations using TDF.

SENATOR LOUDEN: When they...I think t h is, som e of this
material I have in fro nt of me talked about when you had
that trial burn, PCBs released into th e air or what ever.
Does that come out of your tires or come out of your coal?

DOUG SWEENEY: It comes out of the process there. I t's hard
to determine where the origin of that is. I don't believe
that PCBs are in tires, a constituent of tires. But if I
could say, S enator L ouden, that the emissions that we' re
s peaking of, even with respect to PCBs, are very, very lo w
t hat w e r e m e a s u r e d .

SENATOR LOUDEN: You mi x , that all goes in.. . when i t go es
into the kiln, is the fire chamber separate from the dirt or
whatever you call it that you' re heating up?

DOUG SWEENEY: Yes, there's a burner p ipe tha t's on the
inlet to the kiln and it is se parate from the material
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that's cascading down through the system.

SENATOR LOUDEN: There's no way that some of those emissions
could come from the material that you' re heating up?

DOUG SWEENEY: It could possibly be, there could be some
from the raw material coming in. Y es, sir.

SENATOR LOUDEN: O kay, thank you.

SENATOR SCHROCK: O ther questions? Th ank you, Doug.

DOUG SWEENEY: Thank you, Senator Schrock.

SENATOR SCHROCK: The 15 minutes is up but I would all ow
brief testimony from a couple more.

LORAN SCHNIT: S enator Schrock and members of the committee,
I ' l l be very br ief. Ny nam e is Loran Schmit, L-o-r-a-n
S-c-h-m-i-t. I 'r, here this time t o testify against t h e
or i g i n a l b i l l . I t h i n k p r obab l y app r ec i a t e t h at Sen a t or
Preister has attempted to soften the bill somewhat and I' ve
not had a good look at that amendment so I'm not going to
testify on that. I want to say that, first of all, I oppose
t h i s k i nd o f a b i l l be c au s e I opp o s e S e ct i on l . I b el i ev e
we do not ne e d to be cont inually trying to tighten our
standards beyond those of the fe deral g overnment. This
c ommittee has just th i s year h ad to ena c t CA F O rule
legislation because they federally went too far over th eir
processes and were stricken down by the court. Secondly, I
w ant to, I believe, comment on the fact that we ought to b e
glad that someone has found a use for a used tire which has
become a real nuisance. All of us who live o n farms ha ve
had to fi ght d i scarded t ires, d iscarded ob jects of all
kinds, not had any computers dumped out there yet, but we' ve
h ad about everything else. And so I think that t he fac t
that someone ha s fo und a use for the tire ought to be
commendable and commended. We know that the unu sed tir es
are a nuisance and have become a real source of problem for
disposal. Last, I wanted to say that NDEQ is not a laissez
faire organization. They run a tough shop over there and if
you can op erate a business u nder the supervision of the
Nebraska Department of Environmental Quality, you' re doing a
good job. They run a strict organization an d they do it
well. Thank you, Senator. I know you' re not going to ask
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me any questions. I appreciate the chance to testify.

SENATOR SCHROCK: Well, thank you, Loran. Appreciate you
b eing h e r e .

LORAN SCHMIT: You bet, thank you.

SENATOR SCHROCK: Jus t wait a m inute, there could be a
question or two. So what did you do with your old tires on
t he f a r m ?

LORAN SCHMIT: You know, Se nator, if you wanted to do
something, you might insist that all manu facturers
manufacture them out of a higher quality products s o the y
could be recycled. On the farm, you know, we dump them and
c over them up. And there were, in the old da ys, we could
recycle them. There were markets for them. And those of us
who are o l d enough t o remember World War II, we recycled
everything. And so maybe you might consider. Say you can' t
manufacture products unless they can be recycled and, y ou
know, solve the whole problem.

SENATOR SCHROCK: Senat o r Pre ister, would vote for that.
Not a b ad i de a t h ough .

LORAN SCHMIT: He might get it done, too.

SENATOR SCHROCK: Is there other opposition t e stimony? I
would lj.ke to have someone from DEQ come forward. I have a
couple questions for them but if committee members want to
go first with questions, they would be permitted to do so.
Any questions? J ay, Lynn Moorer alluded to th e fact that
there were some violations out there and they talked about
start-up and stoppage violations on emissions. Can you shed
some light on that?

JAY RINGENBERG: Well , the question really c omes down to
compliance with the permit. The air permit has provisions
in it for exceedances for start-up, upsets, and other types
of issues of tha t. So it depend s on the particular
vj.olation you' re looking at, whether that's a vx olatxon of
the permit or no t. There could be emission laments in a
permit but there are provisions to exceed t hose e m issions
during particular times, such as start-up, new equipment,
some maintenance periods. A lso, those numbers depends on zf
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y ou' re looking at just an individual event or if those ar e
averaged over a certain pe riod of time. Some of the
parameters are allowed to be averaged over monthly averages,
weekly averages, and such. So very difficult w ithout
looking at the particular violation of. . .

SENATOR SCH ROCK: To your re collections, were t h ose
violations, or did...were those emissions in excess or were
those something, were they emissions that you would expect
from a cement plant and they would be considered the norm?

JAY RINGENBERG: W e ll, I don't know without looking at the
violations i f I can answe r th at straight other than...I
guess the guestion is. . .

SENATOR SCHROCK: To your knowledge, th e vio lations t h at
were referred to were just excess violations that are normal
with the operating procedures of a cement plant?

JAY RINGENBERG: W e ll, I don't know. B ecause, I mean, we' ve
had some e n forcement actions, administratively and stuff,
with Ash Grove in particular or other ones, you know. And
those woul d be ...or some...those could be rep orting
violations, those could be...

SENATOR SCHROCK: W ould you do me a favor and.

JAY RINGENBERG: We can give you the history..

SENATOR SCHROCK: . . .provide Jody a summary by I:30 tomorrow
of what went on out there and whether that's normal or...

JAY RINGENBERG: Are you interested in the tr ial? You ' re
not talking tr ial burn, you' re talking a longer period of
tame.

SENATOR SCHROCK: Y e s , um-hum.

JAY RINGENBERG: O kay.

SENATOR SCHROCK: A l l right. Se n ator Kremer.

S ENATOR KRENER: Are the emissions monitored continually o r
zs it just spot checked or what. . .
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JAY RINGENBERG: Well, some emissions, some plants, like in
this case, they have continuous emission monitors on, on the
s tac k s .

SENATOR KREMER: So that's mechanically monitored.

JAY RINGENBERG: R ight, and recorded...

SENATOR KREMER: . . . and t h e n y o u c a n ch e c k u p a n d see w h a t ' s
happening all the time there?

JAY RINGENBERG: Um-hum.

SENATOR KREMER: O kay, thank you.

JAY RINGENBERG: That's required on some facilities.

SENATOR SCHROCK: A l l right, no more questions. Thank you,
Jay.

J AY RINGENBERG: T ha n k y ou .

SENATOR SCHROCK: Sen ator Preister, you a re aff o rded the
o pportunity to close. Did I ask for neutral testimony? W a s
there neutral testimony? O kay, thank you, Senator Preister.
P roceed .

SENATOR PREISTER: Thank you, Senator Schrock. I will be
brief xn my closing. And the amendment that is here w ould
certainly take away the concerns that former Senator Schmit
talked about. His objection is to Section 1. That ' s the
area that I saxd in my opening was a concern to others. The
reason that t hat w as there is bec ause t here w a s some
uncertainty at DEQ whether they had authority. This wou ld
have just clarified that they dad have authority to do what
I proposed in the Section 2 of the green copy. In the white
copy, we' re not expanding any regulations. It's simply the
bad actor p rov>sion. So i f you adopted the amendment, it
just says that the permit is contingent upon whether you' re
a good p e rformer o r if you' ve had the five violations or
more within f- ve years. Tha t's one every ye ar . So no
additional regulation in the amendment. I t 's simply a bad
actor provision xn granting a permit. And there w ere so me
other things that I won't get into some of the thangs that I
heard bu t would be hap py to deal with any of those other
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issues after or at any time in further discussions.

SENATOR SCHROCK: All right. S enator Kremer?

SENATOR KREMER: I f t h ey d i d hav e f i ve v i o l at i on s i n f i v e
years and the permit was taken away, is there any prov>sion
in there fo r them to cha nge some of the equipment or
anything like that? T h ey' re just out of business or what?

SENATOR PREISTER: Well, they wouldn't be out o f bus iness.
They would s t ill k eep op erating. This only deals with
burning tares. S o it would only...

SENATOR KREMER: Ok a y .

SENATOR PREISTER: .. .be related to their permit for burning
tares. It wouldn't affect their operation or deal with...

SENATOR KREMER: So the violations would have to be while
they' re burning th e tires a n d also not in a violation in
anothe r a r e a t hen ?

SENATOR PREISTER: N o , th e v iolation c ould b e in the ir
r egu la r bu r n i n g . . .

SENATOR KREMER: Anyway, but then they could not burn tires
at t h at . . .

SENATOR PREISTER: .. .but it only applies, both the bill and
the amendment apply to tire-derived fuel.

SENATOR KREMER: Ok ay .

SENATOR PREISTER: So we' re not talking about p ower plants
unless they w ere attempting to get a permit to burn tares.
Ash Grove wouldn't be affected except for ap plying fo r a
permit for tires. So we' re not talking about...

SENATOR KREMER: I s ee .

SENATOR PREISTER: . . .their normal operations.

SENATOR KREMER: Ok ay .

SENATOR PREISTER: T his just deals with burning tires. A nd
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just to add some clarity, currently there is no per m it
issued to A s h Gr ove or anyone else, to my knowledge, in
Nebraska to burn tires. But there 's no proh ibition to
burning tires. So any one could apply for a permit. They
would have to get the permit to do the test burn, give DE Q
some information, and then DEQ would do the assessment. And
then they could issue a permit to burn tires. W h at's really
at issue in the bill that you had earlier is that they would
also be able to take grant money to use grant money to burn
those tires, which is a different si tuation. My bill
doesn't specifically d eal with that. But it is a related
issue to this. So they could, right now they' re prohibited
from getting access to that grant money. And that was as a
result of legislation that this committee enacted a num ber
of years ago an d did for good reason. So there are some
reasons for that; that bill you' ve already advanced. This
deals with whether or not somebody getting a permit has been
a good, responsible citizen in their permitting process, but
only as it relates to tire-derived fuel.

SENATOR KREMER : One other question, if they exceeded the
emissions in the normal operation bu t stil l we r e in the
parameters of wh a t they' re permitted in the start-up...he
talked about there are times that you ca n exc eed th a t in
start-up o r wha tever in their permit. W ould the violation
be, that would be violating what the permit s aid or that
there was ever excessive emissions?

SENATOR PREISTER: And that' s a good defining kind of
question and DEQ is certainly the one who defines it.

SENATOR KREMER: Ok ay .

SENATOR PREISTER: B ecause if DEQ determines that it 's not
an actual violation, then it's not an actual violation.

SENATOR KREMER: Ok ay, so you' re ]ust talking about if they
would violate what the permit offered them.

SENATOR PREISTER: Correct , I' m not further defi ning
violation. I'm not changing rules or regulations. I'm not
adding any additional requirements. I'm saying if in
applying for their tire-derived fuel permit, they would have
had to hav e not had those five v i olations in the five
p rev i ou s y e a rs . . .
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SENATOR KREMER: O k ay, thank you.

SENATOR P R E I STER: ...to get pe rmit to burn tires. It
doesn't affect anything else. And DEQ determines whether it

requirements. I don't do anything with that or change how
that's viewed or determined.

SENATOR KREMER: Tha n k y ou .

SENATOR PREISTER: D oes that.. .

SENATOR KREMER: Y es, yes, that answers my questions.

SENATOR PREISTER: Okay, thank you.

SENATOR SCHROCK: Tha n k you, Senator Pr eister. No more
further questions.

SENATOR PREISTER: M y thanks to the committee. Once again,
I bring you an easy bill. ( Laughte r )

SENATOR SCHROCK: We appreciate t h at, Se nator Pr eister.
That will close the hearing on LB 1161.

was a vio lation o r not a viol ation to meet those


